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“These rules shall not be construed to extend or limit the jurisdiction of the 


district courts of the United States or the venue of actions herein.” 


The Supreme Court has frequently spoken of three-judge court 
suits as jurisdictional. It has held that questions within the general 
equity powers of a one-judge district court were not cognizable by a 
three-judge court especially constituted under the Urgent Deficiencies 
Act. Pittsburg & W. Va. Ry. v. U. S., 281 U. S. 479, 488; C. C. C. & St. 
L. v. U. S., 275 U. 8. 172, 181; Powell v. United States (Fort Benning 
Case), 300 U. S. 276, 289; N. Y. Central Unification Case, 287 U. S. 12, 
28. In the recent decision in U. 8S. v. Griffin (Railway Mail Pay Case), 
February 28, 1938, (303 U. S. 236) Justice Brandeis said: 


“The Urgent Deficiencies Act provides a method of judicial review of or- 
ders of the Interstate Commerce Commission possessing the following extraordi- 
nary features: (1) The original hearing in the district court is not before a 
single judge, but before three, of whom one must be a circuit judge; (2) From 
the decree of the District court as so constituted a direct appeal to the Supreme 
Court is granted as of right, instead of a review . circuit court of appeals; 
(3) Upon both the trial court and the Supreme Court rests the obligation to 
give the case precedence over others. * * * 


In the opinion of Congress jurisdiction with the extraordinary features of 
the Urgent Deficiencies Act was justified by the character of the cases to which 
it applied—cases of public importance because of the widespread effect of the 
decisions thereof. In such cases Congress sought to guard against ill-considered 
action by a single judge and to avert the delays ordinarily incident to litiga- 
tion. * * * .” (Emphasis supplied) 


Also the rules themselves affirmatively recognize continuance of 
three-judge court suits, rule 62(c) reading as follows: 


“When an appeal is taken from an interlocutory or final judgment granting, 
dissolving, or denying an injunction, the court in its discretion may suspend, 
modify, restore, or grant an injunction during the pendency of the appeal upon 
such terms as to bond or otherwise as it considers proper for the security of the 
rights of the adverse party. If the judgment appealed from is rendered by a 
district court of three judges specially constituted pursuant to a statute of the 
United States, no such onler shall be made except (1) by such court sitting in 
open court or (2) by the assent of all the judges of such court evidenced by 
their signatures to the order.” (Emphasis supplied.) 


The Notes to said Rules, transmitted by the committee to the Court 
in explanation of their recommendations, show that (p. 58) among the 
three-judge courts referred to, there is included the Court provided for 
by the Urgent Deficiencies Act (U.S. C., Title 28, sec. 47). 

A specially-constituted court of three judges (although a district 
court for routine purposes) is a distinct and separate court for the 
matters as to which it is given jurisdiction. The United States is the 
defendant with right of intervention in the Commission. Both as to the 
preliminary and final injunction, and as to any restraining order, there 
is the requirement of hearing and determination by the three judges; 
and there is right of direct appeal to the Supreme Court. If the said 
rules would do away with the specially constituted courts under the 
Urgent Deficiencies Act, then also they would do away with the specially 
constituted three-judge courts which are given jurisdiction with respect 
to State statutes, State Commission orders, ete. (Judicial Code, sec. 
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266; 36 Stat. 557; 43 Stat. 938.) However, we don’t read the rules as 
even remotely having such effect but, as aforesaid, as affirmatively 
showing the contrary. 

The rules have also been considered from the standpoint of their 
application, in matters of procedure, to three-judge court proceedings, 
and in this connection mention will be made of several of the rules. 
Rule 12 requires that answers be filed within 20 days (unless the court 
directs otherwise) whereas 30 days is allowed for answer under the 
Urgent Deficiencies Act. We don’t consider the 20-day limitation objec- 
tionable because there are few, if any, cases in which we don’t in any 
event file our intervention and answer within 20 days or a shorter period. 
The Commission’s right of intervention is preserved to it, in that Rule 
24 provides that intervention shall be allowed whenever a statute of the 
United States confers an unconditional right to intervene. The right of 
direct appeal to the Supreme Court is in no way curtailed; for Rule 72 
provides that ‘‘When an appeal is permitted by law from a district court 
to the Supreme Court of the United States, an appeal shall be taken by 
petition for appeal accompanied by an assignment of errors, * * *.’’ 

So far as preliminary or permanent injunctions are concerned the 
rules are very general (Rule 65), containing nothing that could be said 
to conflict with or alter the procedure with respect to injunctions under 
the Urgent Deficiencies Act. However, the rule as to restraining orders 
is different from the Urgent Deficiencies Act. Rule 65(b) provides that: 


“No temporary restraining order shall be granted without notice to the 
adverse party unless it clearly appears from specific facts shown by affidavit or 
by the verified complaint that immediate and irreparable injury, loss, or dam- 
age will result to the applicant before notice can - served and a hearing had 
thereon. Every temporary restraining order granted without notice * * * 
shall expire by its terms within such time after entry, not to exceed 10 days, as 
the court fixes, unless within the time so fixed the order, for good cause shown, 
is extended for a like period or unless the party against whom the order is 
directed consents that it may be extended for a longer period. * * *.” 


Contrasted with the above the Urgent Deficiencies Act provides 
(U. S. Code, Title 28, sec. 47) : 


“No interlocutory injunction suspending or restraining the enforcement, 
operation, or execution of, or setting aside, in whole or in part, any order made 
or entered by the Interstate Commerce Commission shall be issued or granted 
by any district court of the United States, or by any judge thereof, or by an 
circuit judge acting as district judge, unless the application for the same shall 
be presented to a circuit or district judge, and shall be heard and determined by 
three judges, of whom at least one shall be a circuit judge, and unless a majority 
of said three judges shall concur in granting such application. When such appli- 
cation as aforesaid is presented to a judge, he shall immediately call to his 
assistance to hear and determine the application two other judges. Said appli- 
cation shall not be heard or determined before at least five days’ notice P the 
hearing has been given to the Interstate Commerce Commission, to the Attorney 
General of the United States, and to such other persons as may be defendants 
in the suit: Provided, That in cases where irreparable damage would otherwise 
ensue to the petitioner, a majority of said three judges concurring, may, on 
hearing, after not less than three days’ notice to the Interstate Commerce Com- 
mission and the Attorney General, allow a temporary stay or suspension, in whole 
or in part, of the operation of the order of the Interstate Commerce Commis- 
sion for not more than sixty days from the date of the order of said judges 
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pending the application for the order or injunction, in which case the said order 
shall contain a specific finding, based upon evidence submitted to the judges 
making the order and identified by reference thereto, that such irreparable dam- 
age would result to the petitioner and specifying the nature of the damage. The 
said judges may, at the time of hearing such application, upon a like finding, 
continue the temporary stay or suspension in whole or in part until decision 
upon the application. * * * .” (Emphasis supplied.) 


There would seem to be no great objection to the application in 
eases involving orders of the Interstate Commerce Commission of Rule 
65(b) relating to ex parte restraining orders upon affidavits, and in faet 
it might in some degree relieve the Commission of the frequent requests 
made for postponements of its orders. However, it can’t be definitely 
predicted just how it would work out. In any event we question whether 
it is meant to apply to the Urgent Deficiencies Act. And in this con- 
nection attention is called to the fact that, as above shown, the rules, 
when providing for a stay pending appeal (Rule 62(c), quoted supra) 
make specific mention of especially constituted three-judge courts, pro- 
viding that no such stay shall be made in such cases except (1) by such 
court sitting in open court or (2) by the assent of all three judges evi- 
denced by their signatures.!_ The principal thought as to the provision 
in Rule 65(b) as to ex parte restraining orders is that there will un- 
doubtedly be confusion as to whether said rule does or does not apply to 
proceedings under the Urgent Deficiencies Act, which as above shown 
contain an entirely different rule. 

There appears to be nothing in the rule that troubles save the pro- 
vision for ex parte restraining orders. And that, mostly, because its 
application, or nonapplication, is left cloudy. 

Another thing of particular interest is that, by Rule 81(b), the 
writ of mandamus is abolished. The notes to the rule, before referred 
to, mentions (p. 80) that this will apply to mandamus to enforce con- 
pliance with provisions of Interstate Commerce Act. (See Sees. 19a(1), 
20(9). It would seem also that the mandamus suits against the Com- 
mission in the District of Columbia are included. The rule further 
states that relief heretofore available by mandamus may be obtained by 
appropriate action under the practice prescribed in these rules. This 
leaves not altogether clear whether the limited scope of mandamus will 
still obtain. Commissioner of Patents v. Whitely, 4 Wall. 522, 533-534; 
I. C. C. v. Birch Valley Lumber Co., 289 U. S. 714. 


1The Urgent Deficiencies Act makes no specific mention of stays pending appeal 
but such stays have been allowed in such cases as the Virginian Case, 272 UP S. 658, 
the Philadelphia Warehouse Case, 283 U. S. 501, and the New York Warehouse 
Cases, 20 F. Supp. 273 and 20 F. Supp. 917. There have been, however, no stays 
granted save upon hearing. In the Obio Intra State Rates Case, the 3 judge court, 


after upholding the Commission’s order, issued a stay pending appeal. The Commis 
sion, without awaiting appeal by the State of Ohio, summarily appealed from the 
stay and the Supreme Court vacated the stay, as in that case, at least, an abuse of 
discretion. (See 291 U. S. 644). 
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The Use and Abuse of Legislative History in 
the Construction of a Statute 


By Warren H. Wacner! 


ITH the flood of hastily enacted legislation emanating from Congress, 
especially in recent years, questions as to scope and intent of such 
legislation have come more and more to the fore. 

As to some legislation expedition in the determination of scope, ete., 
is often of the essence.” As to other legislation, that does not necessarily 
follow, and long time has sometimes elapsed prior to final determination 
by the Supreme Court.® 

Occasions have arisen where for many years a law has been adminis- 
tratively construed a given way, but the Supreme Court held otherwise 
when the question eventually came before it for determination—and 
in reaching that conclusion the court has gone back those many years 
to the legislative history for aid in its construction.’ 

There exist in the reports innumerable statements, general in terms, 
concerning the use and abuse of legislative history in the construction of 
statutes. It will be found that, in most part, these statements relate 
more particularly to denial of the use of such history in connection with 
statutes whose language is plain and unambiguous. Of course, the rules 
of construction came into play only when there is ambiguity in the 
statute. 

Yet time and again, courts in almost all jurisdictions, including the 
Supreme Court, have resorted to legislative history in reaching a con- 
clusion as to the meaning and intention of the legislature in statutes in 
which doubt is raised as to the construction of given provisions. 

As indicated, there are many categorical statements found in the 
decisions of the courts, not excepting the Supreme Court of the United 
States, which might easily lead one to believe that the legislative history 
of an enactment serves no purpose in determining the meaning or intent 
of a statute. And yet, almost as often, the courts violate the very rule 
they expound, and cite legislative history as authority for reaching a 
given construction, or for showing that a different construction is wrong. 
This has frequently occurred in the Supreme Court of the United States. 
In other words, very often the Supreme Court has laid down a given 
rule which it violates in other cases without pointing out what warrants 
the exception to the rule. 


1..L.M.; Member of the Bars of Illinois, District of Columbia, and the Supreme 
Court of the United States; formerly Assistant Chief Examiner, Interstate Commerce 
Commission; Chairman, Committee on Education for Practice, Association of Prac- 
titioners before the Interstate Commerce Commission. 

2Agricultural Adjustment Act, Hoch-Smith Resolution, etc. 

8In Texas & P. R. Co. v. United States, 289 U. S. 627, decided in 1933, the Su- 
preme Court held that ports were not “localities” under section 3 of the Interstate 
Commerce Act, notwithstanding the fact that that provision of the act was enacted 
in 1887. United States v. Mo. Pac. R. Co., 278 U. S. 269, (the so-called Subiaco Case) 
relating to shorthauling under section 15 (4) of the Interstate Commerce Act, enacted 
in 1910, decided in 1928, is substantially similar. 
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————__ 


Some writers have mentioned only the dicta, and have overlooked 
the extensive actual use by the Supreme Court and other courts of the 
legislative history of given legislation. 

The object of all construction, whether of penal or other statutes, is 
to ascertain the legislative intent. And when possible, every statute 
should be rationally interpreted with the view of carrying out the legis. 
lative intent. But where the words are plain there is no room for con- 
struction. Osaka Shosen Kaisha Line v. U. 8., 300 U. S. 98, 101 (1987). 
Gulf States Steel Co. v. United States, 287 U. S. 32, 45 (1932). Con. 
sideration of the history of legislation is not permissible in construing 
it, where its language and meaning are clear. Wilbur v. Vindicator 
Consol. G. Min. Co., 284 U. S. 230, 237 (1931) ; citing United States vy, 
Missouri P. R. Co., 278 U. S. 269, 278 (1929). Where the words of a 
statute are plain the court may not add to or alter them to effect a pur- 
pose which does not appear on its face or from its legislative history. 
Matson Co. v. United States, 284 U. S. 352, 356 (1932). In substance, 
therefore, if the intention of Congress is not clear upon the face of a 
statute, aid may be obtained from ‘‘the legislative history which ac 
companied and preceded the passage of the act.’’ Humphrey v. United 
States, 295 U. S. 602, 624 (1935). 


Among the phases of legislative history which will be discussed 
herein, are: 


1. Recommendations by the President or administrative bodies. 
Interpretation or application by administrative bodies. 
Hearings before Committees. 

Committee reports. 

Debates on the floor. 

Previous bills and action thereon. 
Amendments to the bill. 
Conference reports. 


RECOMMENDATIONS BY THE PRESIDENT OR ADMINISTRATIVE BOopIEs 


The President, as well as many governmental agencies, especially 
those reporting direct to Congress, recommend new legislation. They 
recite the conditions existing which need correction. In some instances 
those agencies submit the form of the bill proposed. Recently, the Presi- 
dent has also submitted drafts of bills with his recommendations ; rather 
than submit only the recommendation, leaving to Congress the drafting 
of the bill. The courts will go back to these recommendations to seek 
light as to the purpose intended. United States v. Louis. & Nash. R. R., 
236 U. S. 318, 333 (1915). 

In United States v. Mo. Pac. R. Co., 278 U. S. 269, 278 (1929) the 
Supreme Court had under consideration the meaning of the short-haul 
clause of section 15(4) of the Interstate Commerce Act. It stated that 
‘appellants’ construction is not supported by the legislative history, 
reference to which is printed in the margin.’’ Among the references in 
the margin is a report of the Interstate Commerce Commission to Con- 
gress printed as a House Document. 
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The anuual reports of the Interstate Commerce Commission abound 
in recommended legislative changes or additions. In fact, the Interstate 
Commerce Act itself specifically directs the Commission to make this 
annual report to Congress ‘‘together with such recommendations as to 
additional legislation relating thereto as the Commission may deem 
necessary.’’ (Section 21) 


INTERPRETATION OR APPLICATION BY ADMINISTRATIVE BODIES 


Possible doubt as to the proper construction of the language used 
in legislation is often resolved in the light of its administrative and leg- 
islative history. McCaughn v. Hershey Chocolate Co., 283 U. S. 488, 
492 (1931). 

In Norwegian Nitrogen Prod. Co. v. United States, 288 U. S. 294, 
303 (1933), the Supreme Court said that ‘‘history, analogy, and ad- 
ministrative practice point with sureness to the conclusion’’ reached. 

In Texas & P. R. Co. v. United States, 289 U. S. 627, 640 (1933), 
the contention was made that though the Interstate Commerce Act had 
been amended several times, section 3 had not been amended and there- 
fore Congress had sanctioned the Commission’s interpretation that 
“localities’’ in section 3 included ports. The Supreme. Court did not 
question the rule as to the weight attached to administrative interpreta- 
tion, but checked back to show that the Commission had not established 
a settled construction prior to the various amendments. Quoting from 
the decision of the Supreme Court: 


“The legislative history of the Act demonstrates that Congress did not intend 
to forbid the equalization of export or import rates by lines serving several ports 
in order to meet competition. These rates, it was said, were not to be propor- 
tioned to the respective distances between inland origins or destinations and the 
ports. Both equalizations and differentials had for some time been maintained 
in the rates to various Atlantic ports. Congress was aware of this, and had no 
intention of interfering with the maintenance of these rate adjustments. 


“Appellees say, however, that the Commission has always treated ports as 
localities within the meaning of section 3, and exercised the power to abate dis- 
crimination by prescribing differentials in export rates. They add that though 
the act has been several! times amended, this section has been retained in its 
original form and Congress has thus sanctioned the Commission’s interpretation. 
Where a statutory body has assumed a power plainly not granted, no amount 
of such interpretation is binding upon the courts. Interstate Commerce Com- 
mission v. Cincinnati, N. O. & T. P. R. Co., 167 U. S. 479, 510. This we think 
is the situation here presented, for, as we have said, the word localities is used 
with reference to places of origin and destination; its employment is not 
intended to permit the Commissicn, in its discretion, to favor or hamper a com- 
munity having no such relation to the service of transportation.” 


It will be observed that here the legislative history was cited in support 
of the overthrow of the alleged administrative holdings by the Commis- 
sion during a period extending up to the time of the decision—1933. 

In United States v. Mo. Pac. R. Co., 278 U. S. 269, 279 (1929), 
the Supreme Court indicated that ‘‘the rule that re-enactment of a 
statute after it has been construed by officers charged with its enforce- 
ment impliedly adopts the construction applies only when the construc- 
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tion is not plainly erroneous and to cases presenting the precise con- 
ditions passed on prior to the re-enactment.’’ After analyzing the Com- 
mission’s decisions, the Supreme Court pointed out that the Commis. 
sion’s decisions ‘‘have not been uniform and do not establish any settled 
interpretation that is appplicable here.’’ 

In New Haven R. R. v. Interstate Commerce Commission, 200 U. §, 
361, 401 (1906), the Supreme Court said that ‘‘ without at all intimating 
that as an original question we would concur in the view expressed” 
in the decision of the Commission therein referred to, 


“And without reviewing the rulings made a: Se Interstate Commerce 
Commission in those cases and adhered to by that body during the many years 
which have followed those decisions, we concede that the interpretation given by 
the Commission in those cases to the act to regulate commerce is now binding, 
and as restricted to the precise conditions which were passed on in the cases 
referred to, must be applied to all strictly identical cases in the future, at least 
until Congress has legislated on the subject. We make this concession, because 
we think we are constrained to so do, in consequence of the familiar rule that 
a construction made by the body charged with the enforcement of a statute, 
which construction has long obtained in practical execution, and has been im- 
pliedly sanctioned by the re-enactment of the statute without alteration in the 


particulars construed, when not plainly erroneous, must be treated as read into 
the statute.” 


Hearines BeroreE CoMMITTEES 


Ordinarily examination of hearings before committees serve little 
more than assistance in opening new views and arguments in support of a 
position taken as to the intent of legislation. In other words, they con- 
stitute food for thought as to arguments pro and con as to a given con- 
struction or purpose. But even they have not been completely ignored 
by the courts. 

For instance, in United States v. Mo. Pac. R. Co., 278 U. S. 269, 
278 (1929), the so-called Subiaco Short-Haul Case, in support of the 
statement by the Supreme Court that ‘‘appellants’ construction is not 
supported by the legislative history,’’ reference, among other things, was 
made to presentations made by the then chairman and another member 
of the Commission at hearings before the Senate and House Committees, 
and a statement of the Vice-President of the American Short Line Asso- 
ciation before a House Committee. 

In Justice Stone’s dissent in U. 8. v. Butler, 297 U. S. 1, 82 (1936), 
he said: 


“It is significant that in the congressional hearings on the bill that became 
the Bankhead Act, 48 Stat. 598, as amended by Act of June 20, 1934, 48 Stat. 
1184, which imposes a tax of 50% on all cotton produced in excess of limits 
prescribed by the Secretary of Agriculture, there was abundant testimony that 
the restriction of cotton production attempted by the Agricultural Adjustment 
Act could not be secured without the coercive provisions of the Bankhead Act. 
See Hearing before Committee on Agriculture, U. S. Senate, on S. 1974, 73rd 
Cong., 2nd Sess.; Hearing before Committee on Agriculture, U. S. House of 
Representatives, on H. R. 8402, 73rd Cong., 2nd Sess. The Senate and House 
Committees so reported, Senate Report No. 283, 73rd Congress, 2nd Sess., p. 3; 
House Report No. 867, 73rd Cong., 2nd Sess., p. 3.” 
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CoMMITTEE REPORTS 


On many occasions the courts have given weight to reports of com- 
mittees of Congress. A few instances will be cited. 

In Texas & P. R. Co. v. United States, 289 U. S. 627, 638, 640, 642 
(1933), the Supreme Court referred to the purpose of the legislation 
“as exhibited by committee reports;’’ and, to establish that Congress 
did not intend a certain construction of the act, quoted in the margin 
portions of a Senate Committee report. 

In United States v. Mo. Pac. R. Co., 278 U. S. 269, 278 (1929), the 
Supreme Court said that ‘‘Where doubts exist and construction is per- 
missible, reports of the committees of Congress . . . may be taken in 
consideration to aid in the ascertainment of the true legislative intent.’’ 

In Federal Trade Com. v. Raladam, 283 U. 8. 643, 649 (1931), the 
Supreme Court indicated that ‘‘the foregoing view of the powers of the 
Commission under the act finds confirmation, if that be needed, in the 
committee reports.’’ 

In Oceanic Navigation Co. v. Stranahan, 214 U. 8. 320, 333 (1909), 
it is pointed out that: 


“While we have said that the conclusions just stated are clearly sustained 
by the text, yet, if ambiguity be conceded, it is dispelled, and the same result 
is reached by a consideration of the report of the Senate Committee on Immi~ 
gration, where the provisions originated, and which we have a right to con- 
sider as a guide to its true interpretation.” 


In United States v. St. Pawl, M. & M. Ry. Co., 247 U. 8S. 310, 318 
(1918), the Supreme Court said: ‘‘It is not our purpose to relax the rule 
that debates in Congress are not appropriate or even reliable guides to 
the meanings of an enactment . . . But the reports of a committee, 
including the bill as introduced, changes made in the frame of the bill in 
the course of its passage . . . stand upon a different footing, and may 
be resorted to under proper qualifications.’’ The same point was made 
in an earlier report (Binns v. United States, 194 U. S. 486, 495—1904) : 
“While it is generally true that debates in Congress are not appropriate 
sources of information from which to discover the meaning of the lan- 
guage of a statute passed by that body, . . . yet it is also true that we 
have examined the reports of the committees of either body with a view 
of determining the scope of statutes passed on the strength of such 
reports. ’’ 

In Wisconsin R. R. Comm. v. C., B. & Q. R. R. Co., 257 U. S. 563, 
588 (1922) the Supreme Court said: 


“Great stress is put on the legislative history of the Transportation Act to 
show that the bill was not intended to confer on the Commission power to re- 
move any discrimination against interstate commerce involved in a general 
disparity between interstate and intrastate rates. Committee reports and ex- 
planatory statements of members in charge made in presenting a bill for passage 
have been held to be a legitimate aid to the interpretation of a statute where its 
language is dcubtful or obscure. Duplex ae ge Press Co. v. Deering, 254 U. S. 


443, 475. But when taking the act as a whole, the effect of the language used is 
clear to the court, extraneous aid like this can not control the interpretation. 
Pennsylvania R. R. Co. v. International Coal Mining Co., 230 U. S. 184, 198. 
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Caminetti v. United States, 242 U. S. 470, 490. Such aids are only admissible to 
solve doubt and not to create it. For the reasons given, we have no doubt in 
this case.” 


In Helvering v. Morgan’s, Inc., 293 U. 8. 121, 129, (1934) the Su- 
preme Court of the United States quoted from the report of the House 
Ways and Means Committee explaining the amendment to a tax law; 
and added that the report of the Senate Finance Committee used identi- 
cal language. 

Committee reports are cited or quoted in Luckenbach 8. 8. Co. y. 
United States, 280 U. S. 173, 182 (1930) ; United States v. Creek Nation, 
295 U. S. 103, 109 (1935) ; Humphrey v. United States, 295 U. S. 602, 
624 (1935); Graham v. Goodcell, 282 U. S. 409, 422 (1931); Nor. Pac. 
Ry. v. Washington, 222 U. S. 370, 380 (1912) ; Lapina v. Williams, 232 
U. S. 78, 89 (1914). There are many others. 

In United States v. Flores, 289 U. S. 137, 157 (1933) the Supreme 
Court indicated that doubt as to the meaning of a statute was resolved 
by the report thereon by a special joint legislative committee on the 
revision of laws. 


DEBATES ON THE FLOOR. 


If we rely alone upon categorical statements appearing in the deci- 
sions of the courts, debates in Congress are not usable in construing a 
statute. But if we look beyond those mere statements, and examine some 
of the decisions, we find that fairly liberal use is made of debates for that 
purpose. 

Of course, greater use is made of statements made in debates on the 
floor by the members in charge of the bill, or by committee members, 
than by other members. 

In Lapina v. Williams, 232 U. S. 78, 90 (1914), the Supreme Court 
said : 


“Counsel for petitioner cites the debates in Congress as indicating that the 
act was not understood to refer to any others than immigrants. But the unre- 
liability of such debates as a source from which to discover the meaning of the 
language employed in an act of Congress has been frequently pointed out 
(United States v. Trans-Missouri Freight Ass’n., 166 U. S. 290, 318, and cases 
cited), and we are not disposed to go beyond the reports of the committees. 
Holy Trinity Church v. United States, 143 U.S. 457, 463; Binns v. United States, 
194 U. S. 486, 495; Jobnson v. Southern Pacific Co., 196 U. S. 1, 19.” 


In Binns v. United States, 194 U. S. 486, 495 (1904), it is said: 


“While it is generally true that debates in Congress are not appropriate 
sources of information from which to discover the meaning of the language of 
a statute passed by that body, United States v. Freight Association, 166 U. S. 
290, 318, yet it is also true that we have examined the reports of the committees 
of either body with a view of determining the scope of statutes passed on the 
strength of such reports.” 


Note the use of the word ‘‘generally.’’ 
In the case cited, United States v. Freight Association, 166 U. S. 290, 
316, 318, 325 (1897), the Supreme Court said: 
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sible to “It is also urged that the debates in Congress show beyond a doubt that the 
subt in act as passed does not include railroads 
“Looking at, the debates during the various times when the bill was before 
the Senate and the House, both on its original passage by the Senate and upon 
ne Su- the report from the conference committees, it is seen that various views were 
House declared in regard to the legal import of the act. Some of the members of the 
» lew. House wanted it placed beyond doubt or cavil that contracts in relation to the 
Pree, transportation of persons and property were included in the bill. Some thought 
identi- the amendment unnecessary as the language of the act already covered it, and 
some refused to vote for the amendment or for the bill if the amendments 
Co. v. were adopted on the ground that it would then interfere with the Interstate Com- 
lation merce Act, and tend to create confusion as to the meaning of each act. 


3. 602, Senator Hoar who was a member of the first committee of conference 

". Pac. from the Senate when reporting the result arrived at by the judiciary 

is, 232 committee recommending the adoption of the House amendment, is then 
quoted. Copying further from the decision : 


saan “Looking simply at the history of the bill from the time it was introduced 
men in the Senate until it was finally passed, it would be impossible to say what were 
on the the views of a majority of the members of each house in relation to the mean- 
ing of the act. It cannot be said that a majority of both houses did not agree 
with Senator Hoar in his views as to the construction to be given to the act as 
it passed the Senate. All that can be determined from the debates and reports 
is that various members had various views, and we are left to determine the 
, meaning of this act, as we determined the meaning of other acts, from the lan- 
e deci- guage used therein. 
uing a “There is, too, a general acquiescence in the doctrine that debates in Congress 
e some are not appropriate sources of information from which to discover the meaning 
that of the language of statute passed by that body. United States v. Union Pacific 
or was Railway Company, 91 U. S. 72, 79; Aldridge v. Williams, 3 How. 9, 24, Taney, 
Chief Justice; Mitchell v. Great Works Milling & Manufacturing Company, 
on the 2 Story, 648, 653; Queen v. Hertford College, 3 Q. B. D. 693, 707. 
mbers “The reason is that it is impossible to determine with certainty what con- 
: struction was put upon an act by the members of a legislative body that passed 
it by resorting to the speeches of individual members thereof. Those who did 
Court not speak may not have agreed with those who did; and those who spoke might 
differ from each other; the result being that the only proper way to construe a 
legislative act is from the language used in the act, and, upon occasion, by a 
that the resort to the history of the times when it was passed.” 
1e unre- 
z of the In United States v. St. Paul, M. & M. Ry. Co., 247 U. 8S. 310, 318 
ted out (1918), it is said: 
id cases 
mittees. “It is not our purpose to relax the rule that debates in Congress are not 
1 States, appropriate or even reliable guides to the meaning of the language of an enact- 
ment. United States v. Trans-Missouri Freight Assn., 166 U. S. 290, 318. But 
the reports of a committee, including the bill as introduced, changes made in 
d: the frame of the bill in the course of its passage, and statements made by the 
committee chairman in charge of it, stand upon a different footing, and may be 
ea resorted to under proper qualifications. Blake v. National Banks, 23 Wall. 307, 
wage ¢ 317; Holy Trinity Church v. United States, 143 U. S. 457, 464; Dunlap v. United 
States, 173 U. S. 65, 75; Binns v. United States, 194 U.S. 486, 495; Jobnson v. 
amittees Southern Pacific Co., 196 U. S. 1, 20; Pennsylvania R. R. Co. v. International 
| on the Coal Co., 230 U. S. 184, 198; Five Per Cent. Discount Cases, 243 U. S. 97, 107. 
The remarks of Mr. Lacey, and the amendment offered by him, in response to 
an objection urged by another member during the debate, were in the nature 
of a supplementary report of the committee; and as they related to matters of 
S. 290, common knowledge they may very properly be taken into consideration as 
throwing light upon the meaning of the proviso; not for the purpose of constru- 
ing it contrary to its plain terms, but in order to remove any ambiguity by 
pointing out the subject-matter of the amendment.” 





492 I. C. C. PRACTITIONERS’ JOURNAL 





Note what purports to be a distinction drawn between ‘‘debates’’ and 
‘“statements made by the committee chairman in charge’’ of the bill. 

In Penna. R. R. Co. v. International Coal Co., 230 U. S. 184, 199 
(1913), the Supreme Court said: 


“The fact that this provision measuring the amount of recovery by rebate 
was omitted from the Act, as finally reported to both Houses and passed, is not 
only significant, but so conclusive against the contention of the plaintiff that it 
quotes—not the report of the conference committee—but a statement, made by a 
member of the Senate Conference Committee, to support the present argument 
that section 8 means the same thing as the omitted clause. But while they may 
be looked at to explain doubtful expressions, not even formal reports—much less 
the language of a member of a Committee—can be resorted to for the purpose 
of construing a statute contrary to its plain terms, or to make identical that 
which is radically different.” 


In United States v. Mo. Pac. R. Co., 278 U. S. 269, 278 (1929), 
known as the Subiaco Short-Haul Case, the Supreme Court had before it 
the construction of section 15 (4) of the Interstate Commerce Act. The 
decision of the Supreme Court overthrew the construction given that pro- 
vision of the act by the Commission in a long series of cases. The Su- 
preme Court said: 


“Where doubts exist and construction is permissible, reports of the com- 
mittees of Congress and statements by those in charge of the measure and other 
like extraneous matter may be taken into consideration to aid in the ascer- 
tainment of the true legislative intent. But where the language of an enact- 
ment is clear and construction according to its terms does not lead to absurd or 
impracticable consequences, the words employed are to be taken as the final 
expression of the meaning intended. And in such cases legislative history may 
not be used to support a construction that adds to or takes from the sig- 
nificance of the words employed.” 


At the same time, in the next paragraph, the Supreme Court pointed out 
that 


“Appellants’ construction is not supported by the legislative history, refer- 
ence to which is printed in the margin, but, all essential parts considered, it 
strengthens the conclusion that the words used express the purpose intended to 
be given effect.” 


In the margin, among other things, the Supreme Court cited statements 
made by Senator Elkins on the floor. 

In Texas & P. R. Co. v. United States, 289 U. S. 627, 638, 640, 641 
(1933), the Supreme Court referred to the explanation made by those in 
charge of the bill in Congress; and quoted in the margin a statement 
made by a member of the committee. 

In United States v. Great Northern Railway Co., 287 U. S. 144, 154 
(1932), the Supreme Court said: 


“Thus far we have not traveled, in our search for the meaning of the law- 
makers, beyond the borders of the statute. In aid of the process of construc 
tion we are at liberty, if the meaning be uncertain, to have recourse to the 
legislative ay of the measure and the statements by those in charge of it 
earings its consideration by the Congress. United States v. Missouri P. R. Co. 
278 U. S. 269, 278, 73 L. Ed. 322, 376, 49 S. Ct. 133. If such recourse be had, 
there is confirmation of the view that the certificates were more than esti- 
mates of provisional advances.” 
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In McCaughn v. Hershey Chocolate Co., 283 U. S. 488, 494 (1931), 
the Court said : 


“Nor do we think of significance the fact relied upon here and by the court 
below that statements inconsistent with the conclusion which we reach were 
rebate made to committees of Congress or in discussions on the floor of the Senate by 
is not senators who were not in charge of the bill. For reasons which need not be 
hat it restated, such individual expressions are without weight in the interpretation of 
» bya a statute. 
iment 


; may In Standard Oil Co. v. United States, 221 U. S. 1, 50, (1911) the 
h less Supreme Court seems to have relaxed the rule somewhat, and refers to 
Irpose “debates,’’ not mentioning whether the statements considered were 
| that those by members in charge of the bill. 


929) _“The debates show that doubt as to whether there was a common law of the 
4 United States which governed the subject in the absence of legislation was among 
ore it the influences leading to the passage of the act. They conclusively show, how- 
The ever, that the main cause which led to the legislation was the thought that it 
, pro- was required by the economic condition of the times, that is, the vast accumu- 
> Su- lation of wealth in the hands of corporations and individuals, the enormous 
development of corporate organization, the facility for combination which such 
organizations afforded, the fact that the facility was being used, and that combi- 
nations known as trusts were being multiplied, and the widespread impression 
that their power had been and would be exerted to oppress individuals and injure 
the public generally. Although debates may not be used as a means for inter- 
preting a statute (United States v. Trans-Missouri Freight Association, 166 
U. S. 318, and cases cited) that rule in the nature of things is not violated by 
resorting to debates as a means of ascertaining the environment at the time of 
- — of a particular law, that is, the history of the period when it was 
adopted.” 
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other 
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That also occurred in Atlantic Cleaners & Dyers v. United States, 
det 286 U. S. 427, 485 (1932), wherein the Supreme Court said: 


“A consideration of the history of the period immediately preceding and 

accompanying the passage of the Sherman Act and of the mischief to be reme- 

refer- died, as well as the general trend of debate in both houses, sanctions the con- 

red, it clusion that Congress meant to deal comprehensively and effectively with the 

Jed to evils resulting from contracts, combinations and conspiracies in restraint of 
trade, and to that end to exercise all the power it possessed.” 


nents In Federal Trade Commission v. Raladam Co., 283 U. 8. 643, 649, 
650 (1931), the Supreme Court went beyond the statements made by 

, = those in charge of the bill, at least incidentally. 

se i 


ment “The foregoing view of the powers of the commission under the act finds 
confirmation, if that be needed, in the committee reports and the statements of 
those in charge of the legislation, as well as in the debate which took place in 
}, 154 the Senate, extending over weeks of time and covering hundreds of pages in the 
Congressional Record. * * *” It is true, at least generally, that statements 
made in debate cannot be used as aids to the construction of a statute. But 
e law- the fact that throughout the consideration of this legislation there was common 
istruc- agreement in the debate as to the great purpose of the act, may properly be con- 
fo the sidered in determining what that purpose was and what were the evils sought to 
of it be remedied. In How Ab Kow v. Nunan, 5 Sawy. 552, Fed. Cas. No. 6,546, it 
. Co, appeared that the Board of Supervisors of San Francisco had adopted an ordi- 
e had, nance which provided that every male person imprisoned in the county jail, etc., 
1 esti- should immediately upon his arrival at the jail have the hair of his head ‘cut or 
clipped to an uniform length of one inch from the scalp thereof.’ The ordinance 
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was attacked as being hostile and discriminating legislation against the Chinese, 
and in order to demonstrate this, in spite of the general terms of the ordinance, 
statements of supervisors made in debate were put in evidence. Mr. Justice 
Field, speaking for himself and Judge Sawyer, said (p. 560): 


“The statements of supervisors in debate on the passage of the ordinance 
cannot, it is true, be resorted to for the purpose of explaining the meaning of 
the terms used; but they can be resorted to for the purpose of ascertaining the 
— | of the legislation proposed, and the mischiefs sought to be 
remedied. 


In Humphrey v. United States, 295 U. S. 602, 625 (1935), the Su- 
preme Court quoted and cited the debates in both houses of Congress in 
support of the conclusions reached by the court. Quoting: 


“The debates in both houses demonstrate that the prevailing view was that 
the commission was not to be ‘subject to anybody in the government but . 
only to the people of the United States,’ free from ‘political domination or con- 
trol,’ or the ‘probability or possibility of such a thing’; to be ‘separate and apart 
from any existing department of the government—not subject to the orders of 
the President.’ 


“More to the same effect appears in the debates, which were long and thor- 
ough and contain nothing to the contrary. While the general rule precludes the 
use of these debates to explain the meaning of the words of the statute, they 
may be considered as reflecting light upon its general purposes and the evils 
Te p} — to remedy. Federal Trade Commission v. Raladam Co., 283 


“Thus the language of the act, the legislative reports and the general pur- 
poses of the legislation as reflected by the debates, all combine to demonstrate 
the Congressional intent to create a body of experts who shall gain experience 
by length of service—a body which shall be independent of Executive authority, 
except in its selection, and free to exercise its judgment without the leave or 
hindrance of any other official or any department of the government.” 


Tn many eases the parties refer to the debates in Congress in sup- 
port of their position. For instance, in Interstate Commerce Commis- 
ston v. Goodrich Transit Co., 224 U. S. 194, 200, counsel for appellees 
cited the congressional debates on the act of 1887, as well as the debates 
prior to the passage of the act of 1906. 

In Johnson v. Southern Pacific Co., 196 U.S. 1, 20, (1904) the Su- 
preme Court said: 


“The diligence of counsel has called our attention to changes made in the 
bill in the course of its passage, and to the debates in the Senate on the report 
of its committee. 24 Cong. Rec., pt. 2 pp. 1246, 1273 et seq. These demon- 
strate that the difficulty as to interchangeability was fully in the mind of Con- 
gress and was assumed to be met by the language which was used. The essen- 
tial degree of uniformity was secured by providing that the couplings must 
couple automatically by impact without the necessity of men going between the 
ends of the cars.” 


In Tompers v. Bank of America, 217 N. Y. Supp. 67, 74 (1926), the 
specific statement is made that ‘‘Legislative debates may be resorted to 
for the purpose of ascertaining what was intended by the Legislature.” 

As stated, there is much inconsistency as to the use of debates. 
However, the Federal and state courts have often used them. Shallus v. 
United States, 162 Fed. 653, (1908); Baker v. Surgart, 199 Fed. 865, 
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(1912) ; Sato v. Hall, 191 Cal. 510, 217 P. 520 (1923) ; People v. Dalton, 
52 N. E. 1113 (1899) ; Coke v. Illinois Cent. R. Co., 255 Fed. 190 (1919). 


Previous Brnts AND ACTION THEREON 


James M. Landis, in A Note on ‘‘Statutory Interpretation,’’ 43 Har- 
vard Law Rev. 886, 889, has stated: 


_ _ ‘Successive drafts to the same act do not simply succeed each other as 
isolated phenomena, but the substitution of one for another necessarily involves 


an a of choice often leaving little doubt as to the reasons governing such 
a choice.” 


AMENDMENTS TO THE BILL 


In analyzing an important written document with a view to ascer- 
taining the exact meaning intended to be imparted by the writer, it is 
sometimes helpful if the original draft carrying the author’s editorial 
changes is available. So, also, if, in construing a statute, one follows 
through the additions, eliminations, or substitutions made in the original 
bill, some help is afforded in determining more accurately the wishes of 
the legislature. 


In Norwegian Nitrogen Prod. Co. v. United States, 288 U. S. 294, 
303, 305 (1933), the Court said: 


“History,. . . points with sureness to the conclusion” reached. 

“The appeal to history is a three-fold one: to the history of the process of 
tariff-making by Congress and congressional committees; to the history of this 
statute in its progress through the Houses; and to the history of this investi- 
gating commission and of others that came before.” * * * “The history of the 
statute as it passed through the two Houses of the Congress supplies confirma- 
tory evidence. The bill in its early stages empowered the President to change 
tariff rates, but said nothing whatever as to the manner in which the prelimi- 
nary investigation should be made (62 Cong. Rec., pt. 7, p. 7108, pt. 11, pp. 
11,155, 11,156, 11,193). A letter from President Harding to the chairman of the 
Finance Committee of the Senate recommended that Congress name the Tariff 
Commission as the source of information and recommendation upon which the 
President might proclaim a change. 62 Cong. Rec., pt. Il, p. 11,211. Several 
amendments embodying this recommendation were proposed in each chamber of 
the Congress. Nowhere in the long debates that followed is there a suggestion 
by any one that witnesses or others appearing in the inquiry should be heard in 
any other way than according to the customary procedure for investigating 
bodies. The first amendment named the Tariff Commission as the investigator, 
but gave no directions as to the mode of action. 62 Cong. Rec., pt. 11, pp. 
11,229, 11,232. A second provided that the Commission ‘shall give such oppor- 
tunity as it deems proper for the presentation of material facts in each case 
and arguments thereon.’ 62 Cong Rec., pt. Il, p. 11,229. These provisions 
aroused the fear that at times there might be no hearing, or hearings at which 
only one side would be permitted to appear. 62 Cong. Rec., pt. 11, p. 11,231. A 
third amendment, proposed in the Senate, recast the statute by providing that 
‘The Commission shall give reasonable public notice and shall give reasonable 
opportunity to parties interested to be present and to produce evidence and 
to be heard,’ which is in the statute as enacted, and by providing also ‘said 
hearings shall be public’ and the President shall publish with his findings ‘the 
hearings and testimony.’ 62 Cong. Rec., pt. Il, pp. 11,231, 11,232. These last 
Provisions were omitted in conference, and the section was thus amended to 
read as it stands today. 62 Cong. Rec., pt. 12, p. 12,627. The omission may 
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have been unwise, but it certainly was not inadvertent. The managers on the 6 (1 
part of the House reported (62 Cong. Rec., pt. 12, p. 12,660); “The action of the 96 ( 
conferees eliminates the provision of the Senate amendment that the Tariff Com- the ¢ 
mission hearings shall be public and that the President shall make the findings, with 
hearings and testimony in all proceedings public as soon as practicable after the 
issuance of a proclamation.’ The change was criticized in the Senate (Cong. ‘fi 
Rec, pt. 12, p. 12,888) but in the face of the criticism it was written into the ti ” 
aw.” 10n 


In Lapina v. Williams, 232 U. 8. 78, 89, (1914) the Supreme Court ff ¢-¢ 


said : Cher 


“The legislative history of the act of 1903 demonstrates that the elimination Sout 
of the word ‘immigrant’ and other equivalent qualifying phrases was done delib- Shoe 
ately . . . The Senate inserted the word ‘immigrant’ in one place, but it was shire 
eliminated in conference. S. Rept. 2119, 57th Cong. Record, Vol. 36, p. 2949, Al 
57th Cong., 2d Sess.” a. 


In Dunlap v. United States, 173 U. S. 65, 75 (1899), it is said: 


“Without questioning the doctrine that debates in Congress are not appro- 
priate sources of information from which to discover the meaning of a statute 
assed by that body, United States v. Trans-Missouri Freight Association, 166 
ti S. 290, 318, it is nevertheless interesting to note that efforts were made in the 
Senate to amend the bill by the addition of sections which, while making alcohol 
used in the arts free from the tax, sought to secure the Government from fraud 
by provisions for the methylating of such spirits so as to render them unfit for 
use as a beverage; that these proposed amendments were rejected, 26 Con 
Rec. 6935, 6936; and that subsequently section 61 was adopted as an mal 
ment, it being urged in its support that ‘if the Secretary of the Treasury and 
the Commissioner of Internal Revenue think they cannot adopt any regulations 
which will prevent fraud, then nothing will be done under it; but if they con- 
clude they can adopt such regulations as will prevent fraud in the use of alco- 
hol in the manufactures and the arts, then there will be relief under it.’ 26 Cong. 
Rec., p. 6985.” 


In United States v. Del., Lack. &@ West. R. R., 238 U. S. 516, 526, 
(1915), it is said: 


“But mere stock ownership by a railroad, or by its stockholders, in a pro- 
ducing company cannot be used as a test by which to determine the legality of 
the transportation of such company’s coal by the interstate carrier. For, when 
the Commodity Clause was under discussion, attention was called to the fact 
that there were a number of the anthracite roads which at that time owned 
stock in coal companies. An amendment was then offered which, if adopted, 
would have made it unlawful for any such Road to transport coal belonging to 
such company. The amendment, however, was voted down; and, in the light 
of that indication of Congressional intent, the Commodity Clause was construed 
to mean that it was not necessarily unlawful for a railroad company to trans- 
port coal belonging to a corporation in which the road held stock.” 


While the rejection during the consideration of a bill by the legisla- 
ture of a proposed amendment making an exception from the operation 
of the bill is not conclusive as to the meaning of the bill in the un- 
amended form,' it is a circumstance to be weighed along with others 
when choice is nicely balanced.2 Fox v. Standard Oil Co., 294 U. S. 87, 


1Murdock v. Memphis, 20 Wall. 590, 618. 
2Finlayson v. Shinnston, 113 W. Va. 434, 437, 168 S. E. 479; cf. United States v. 
United Shoe Machinery Co., (D. C.) 264 Fed. 138, 174; Lapina v. Williams, 232 U. S. 
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96 (1935). The reinforcement recognized by the court in that case was 
the contemporaneous interpretation of the administrative agent charged 
with the enforcement of the particular law. 

A provision originally in the bill, omitted as finally passed, is sig- 
nificant where the language is doubtful. Penna. R. R. Co. v. Interna- 
tional Coal Co., 230 U. S. 184, 198 (1913). Refusal of the legislature to 
accept an amendment may be important to show legislative intent. Rea 
vy. Cook, 217 Mass. 427, 105 N. E. 618 (1914); Burnham Hotel Co. v. 
Cheyenne, 30 Wyoming 458, 222 P. 1 (1924); McDonald & Johnson v. 
Southern Express Co., 1384 Fed. 282 (1904); United States v. United 
Shoe Machinery Co., 264 Fed. 138, 174 (1919) Contra; State v. Lanca- 
shire Fire Ins. Co., 66 Ark. 466, 51 S. W. 633 (1899) ; Lane v. Kolb, 92 
Ala. 636, 9 So. 873 (1891). 


CONFERENCE REPORTS. 


Conference reports have also been considered by the courts. 

In United States Cartridge Co. v. United States, 284 U. 8. 511, 517 
(1932), the Supreme Court considered the legislative history of the reve- 
nue act, and held that the effect of the formulation of a provision of the 
act subsequent to the agreement on another provision indicated that the 
later provision was not intended to affect the earlier. In other words: 
One provision was passed by the House, and amended and passed by the 
Senate. Later a sub-section was formulated in conference. As stated, 
the Supreme Court held that the later sub-section was not intended to 
affect the earlier. 

Conference reports were cited in Helvering v. Twin Bell Oil Syndi- 
cate, 293 U. S. 312, 322 (1934). 


It is seldom that one finds in the reports preachments along a given 
line and practice so contrary thereto, as that herein outlined. 





NATIONAL RAILROAD ADJUSTMENT BOARD REQUIRED TO 
TAKE JURISDICTION OF EX PARTE SUBMISSIONS 


The United States District Court for the Northern District of 
Illinois, Eastern Division, has issued a mandatory injunction requiring 
the Fourth Division of the National Railroad Adjustment Board to 
docket, hear, determine and enter awards on the merits in three ex parte 
submissions on behalf of members of the Railroad Yardmasters of 
America. The Fourth Division deadlocked on the question of assuming 
jurisdiction to receive and hear the cases. 





NEW RULES OF CIVIL PROCEDURE TO BECOME EFFECTIVE 
SEPTEMBER 17TH 


The new Rules of Civil Procedure, governing all Federal courts, 
promulgated by the Supreme Court of the United States, will become 
effective on September 17, 1938, since Congress adjourned without taking 
any action to stay their going into effect. 












Report of Committee on Procedure 


The Committee on Procedure, in accordance with Article II of the 
By-Laws, submits the following report for consideration by the Associa- 
tion of Practitioners before the Interstate Commerce Commission at its 
Annual Meeting at Pittsburgh, Pennsylvania, October 6-7, 1938. 

The Committee report for 1936-1937 was published in the October 
(1937) JournaLt. When presented to the Association at the Eighth An- 
nual Meeting it was the subject of considerable discussion and ultimately 
was ‘‘referred back to the Committee for further consideration.’’ The 
following report, therefore, embraces certain subjects heretofore con- 
sidered, as well as a new subject now presented for the first time. 


Subject No. 1. Findings of Fact 


In prior years, beginning with 1930, the Committee on Procedure 
has recommended that the Commission take proper steps to make sure 
that all Examiners’ proposed reports, and all reports of the Commis- 
sion itself, contain specific findings of fact. At the Eighth Annual Meet- 
ing it was pointed out by the Honorable Clyde B. Aitchison, Commis- 
sioner, that no rule the Commission could adopt could have any greater 
force than the decisions of the courts, (Florida v. United States, 282 
U. S. 194; United States v. B. & O. R. R. Co., 293 U. S. 454; United 
States v. C. M. St. P. & P. R. R. Co., 294 U. S. 499; Atchison Ry. Co. v. 
United States, 295 U. S. 193; and Saginaw Broadcasting Co. v. F. C. C., 
96 Fed. (2d) 554) ; that it is the endeavor of the Commission to make its 
reports, and those of its Examiners, sufficient with respect to findings of 
fact ; and that the Commission’s efforts would be greatly aided if practi- 
tioners would cooperate by requesting, upon brief, appropriate findings 
of fact. 

The present Committee recommends that the Commission and 
the Bar continue their cooperative efforts to the end that all I. C. C. 
reports shall contain appropriate findings of fact. Although the Com- 
mittee recognizes the necessity for cooperation of practitioners in attain- 
ing the desired objective, it is of the opinion that primary responsibility 
rests with the Commission itself and, accordingly, urges that the Com- 
mission be requested to instruct its Examiners that all I. C. C. reports 
must contain specific findings on each controlling issue of fact, and that 
the Commission take appropriate steps to assure strict enforcement of 
such instructions. 


Subject No. 2. Mimeographed Reports 


In previous years, the Committee has urged the Commission to 
discontinue the practice of mimeographing service copies of its reports 
on both sides of the paper. The present practice, although somewhat 
inconvenient, saves paper, operating costs, postage, and filing space. In 
view of the obvious necessity for economy, under present conditions, your 
Committee recommends that this subject be stricken from the docket. 
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Subject No. 3. Interrogatories 
The Committee affirms the report of the Committee for 1936-1937 to 
the effect that the Rules of Practice should not be amended to provide 
for interrogatories and recommends that this subject be stricken from 
the docket. 


Subject No. 4. Publication of Orders 

At the Eighth Annual Meeting consideration was given to the ques- 
tion as to whether or not the Commission should be requested to print 
and publish copies of all formal orders. Under the existing practice, 
orders are not reproduced in the bound volumes of I. C. C. reports except 
in connection with certain Finance and Valuation cases. However, copies 
of all orders are served upon all interested parties when the original 
mimeographed report is promulgated or when printed pamphlet copies 
are released in the first instance. The Committee is of the unanimous 
opinion that the Commission should not be asked to change its present 
practice with regard to publication of orders in the bound volumes of 
I. C. C. reports. Such publication would involve considerable expense 
and would also complicate the problem of shelf space. Certain members 
of the Committee think this subject should be stricken from the docket. 
Others suggest that orders be printed with pamphlet copies of all I. C. O. 
reports, but that where such reports have been preceded by mimeo- 
graphed copies thereof, the list of parties to the case, which is frequently 
quite long, should be omitted in an effort to save composition and print- 
ing costs. The Committee recommends that this subject be given further 
consideration at the next Annual Meeting. 


Subject No. 5. Identification of Exhibits 

This is a new subject recently presented by an interested mem- 
ber of the Association, who called attention to the fact that I. C. C. Ex- 
aminers do not in all cases follow the same procedure with respect to 
exhibits offered in evidence, but excluded upon objection. All members 
of the Committee concur in the opinion that if an Examiner sustains an 
objection to documentary evidence, the party offering such evidence is 
entitled to a ruling from the Commission, as distinguished from the 
presiding Examiner, as to the admissibility thereof. This is impossible 
if the exhibit is not physically a part of the record. After due con- 
sideration, the views of the Committee were presented to the Commis- 
sion. It is now understood that if an exhibit has been offered and ex- 
cluded by the presiding Examiner, and if the party offering such ex- 
hibit so desires, it will be marked for identification with an appropriate 
number and transmitted to the Commission for review of the Examiner’s 
ruling, although the record in such cases will show, of course, that such 
exhibit was not received in evidence at the hearing. The Committee sug- 
gests that this subject be considered further at the next Annual Meeting. 

Respectfully submitted, 


GrorcE H. Worx Homer J. CoNLEY 
R. 8S. OuTLAW A. C. HuLTGREN 
A. H. Evper Water R. Scorr 


Paut E. Buancnarp Ewpon M. Martin, Chairman 
ELMER WESTLAKE Committee on Procedure. 











Report of the Committee on Education 
For Practice 


The Committee on Education for Practice begs leave to submit this 
its report of progress and suggestion : 


To the last annual convention of the Association the Committee on 
Education for Practice submitted two suggestions, i.e., (1) that the Com- 
mittee prepare a Selected Reading List of Books Helpful in the Study of 
the Principal Laws Within the Jurisdiction of the Commission, and (2) 
that the Commission require applicants for admission to the bar of the 
Commission to produce detailed information concerning their experience 
and qualifications for admission. 

The Selected Reading List has been prepared and printed. Copy 
has been mailed to each member of the Association, and the list is avail- 
able to others at 25 cents a copy. 

The Commission promptly adopted the second suggestion; and a 
questionnaire, admirable both in form and in substance, now must be 
answered under oath by each applicant for admission, no matter whether 
he is a lawyer or a non-lawyer. 





“Full many a flower is born to blush unseen, 
And waste its sweetness on the desert air.” 


(Thomas Gray, Elegy Written in a Country Churchyard.) 


Some practitioners have peculiar psychological complexes. Some 
decline to grant a request of another practitioner for copy of brief pre- 
pared by them in given cases, unless required in the particular tribunal 
because the party making the request is party to the proceeding. Some 
hesitate to disclose their efforts to others than those to whom they must, 
perhaps for fear of criticism. 

Most practitioners, now and then, are impelled to run down rather 
exhaustively a given subject or point, of broad or fine scope, for use on 
brief or in argument. The parties to whose attention such theses come 
are very limited. . The effort is in large part buried. That should not be. 
Whenever of value, they should be made available to others of the pro- 
fession. It is with that in view that this suggestion is made. 

Whenever a practitioner thus develops a subject somewhat exhaus- 
tively on brief or in argument memorandum, it is suggested that he 
transmit a copy to the Board of Editors of the Journal of the Associa- 
tion. He may desire to reword it, insert an appropriate introduction, 
remove from it portions that make it applicable for the particular case 
for which it was prepared, ete. On occasion the subject is discussed 
lengthily by opposing counsel in his brief or reply. That too should be 
likewise treated. Or opposing counsel might bring the matter to the at- 
tention of the Association for the purpose of securing permission of the 
author for its use. 
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Frequently briefs prepared by counsel for the Commission for use in 
court proceedings, contain theses on given subjects of interest. They too 
fall within the suggestion here made. 

This does not contemplate that it must be lengthy. It may be but a 
few pages long. It may be many pages. 

The extent of the territory embraced by, or the amount involved in 
the particular proceeding, should not influence one in determining 
whether his effusions deserve submission to the Board of Editors of the 
Journal. Let the Board decide if it has sufficient public interest to be 
published. 

It occurs to the Committee that many such efforts made by practi- 
tioners have had the worthwhileness to grace the best of law journals of 
the country. And more are unquestionably forthcoming. The Chair- 
man of this Committee has suggested to a member of the Board of 
Editors that he communicate with the publishers of digests of legal 
periodicals to include reference to articles appearing in the Journal. 

Many questions under the Interstate Commerce Act are still being 
presented. Many more are arising under the Motor Carrier Act. This 
has reference to matters before the Commission or the courts. 

Many such points are sooner or later decided by the Commission or 
court. But there still remains in many such articles a value insofar as 
concerns their applicability to different states of fact, or opening vistas 
not heretofore seen in connection with other entirely different points. 

Often the decision of the Commission in which the presentation was 
made carries merely a sentence or two concerning the question; or even 
makes no mention of the point—basing its conclusions upon the facts 
without discussing the point of law. 

The Practitioners’ Journal is published 


“As a medium of expression and exchange of thought for improving the 
preparation and. presentation of cases to the Interstate Commerce Commission; 
for the development of a wider knowledge and better understanding of the Inter- 
state Commerce Act and related Acts; and as a forum for the presentation and 
discussion of technical subjects of interest to students of transportation.”! 


What appears in the Journal is available both to actual and to 
prospective practitioners. What is therein presented is helpful to 
prospective practitioners due to the fact that many libraries are recipi- 
ents of the Journal. 

Obviously, the Board of Editors or the Association will not be ex- 
pected to assume responsibility for such presentations or the views 
expressed therein. The presentations will therefore appear only under 
the name of the author. 

An expression from the Association on this subject is desired. 





As hereinbefore indicated, since the last annual meeting of the Asso- 
ciation, the Committee on Education for Practice prepared a Selected 
Reading List of Books Helpful in the Study of the Principal Laws With- 
in the Jurisdiction of the Commission. 





1Copied from the title page of the Journal. 
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The Committee now recommends the preparation and distribution 
of An Outline of a Study Course for Practitioners. 

The thought is that this Outline would be a companion to the Read- 
ing List. References could be made in the Outline to portions of the 
Reading List, and in instances new or additional sources could be listed. 

If the Association approves, the Committee will attempt the prepa- 
ration and publication of such an Outline. At the same time the need 
for the printer holding the type of the Reading List anticipatory of 
revision or bringing up to date, will be unnecessary, inasmuch as the 
references in the Outline can accomplish the same result. 

It is not intended that the Outline comprehend a course on traffie 
management or the principles of freight traffic. 

Many desiring to engage in studies helpful to a practitioner or 
prospective practitioner scarcely know where to begin or what subjects 
to cover. To them an Outline might be helpful. Also, such an Outline 
could be used as a basis for class or group study. 

It is significant that under date of August 11, 1938, the Commission 
gave ‘‘notice to the public’’ that future applicants for admission to prac- 
tice before the Commission who are not attorneys-at-law, shall be ad- 
mitted only upon written examination in order that the applicant may 
show that he is ‘‘possessed of the necessary legal and technical qualifi- 
eations to enable him to render valuable service before the Commission 
and is otherwise competent to advise and assist in the presentation of 
matters before the Commission.’’ [Rules of Practice, I-B, 2(b)] In the 
notice the Commission states that the examinations will test the appli- 
eant’s knowledge of 


(1) the structure and history of the Interstate Commerce Act, as 
amended, and related acts, 

(2) the Commission’s rules of practice, 

(3) the general rules of evidence, 

(4) the leading cases involving the Commerce Clause of the Con- 
stitution and the Interstate Commerce Act, and 

(5) the principles of legal ethics. 


It is contemplated that the proposed Outline will elaborate on those 
subjects. 


An expression of the wishes of the Association is desired. 
Respectfully submitted, 


Water W. AHRENS 
Water R. McFaruanD 
CuHarRLEs M. SPENCE 
Epwin A. Lucas 

W. L. Grusss 

Eric E. EBERT 

C. R. Hm.yer 

G. Lioyp Wison 
WarrEN H. WAGNER, 
Chairman. 
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Report of the Committee on Reorganization of 
the Interstate Commerce Commission 


The Bill to reorganize the government departments was defeated in 
its entirety in the last session of Congress. 

Prior to its ultimate defeat there had been eliminated from it all 
of the objectionable features immediately concerning the Commission, 
save one—the appointment of personnel. 

In view of the action taken on the Bill it would be idle to discuss its 
various measures. We are happy to report its defeat and make no claim 
as to the part we played in it. We would be remiss, however, if we failed 
to record the splendid cooperation we received from our Executive Sec- 
retary and her untiring efforts in keeping the Committee apprised of the 
very latest developments as they occurred. 

There have been rumors to the effect that the Bill is to be revived 
in the next session of Congress. If that transpires we look forward 
with confident assurance to the same help we received from all of you in 
our last campaign against the Bill. 


Respectfully submitted, 


Epwarp S. BRASHEARS LutTHEeR M. WALTER 
R. C. FuLBRIGHtT Harry C. Ames, Chairman, 
Eimer A. SMITH Committee on Reorganization of I. C. C. 





MONOPOLY INVESTIGATION 


The Special Committee of Congress and of the Executive Depart- 
ments, appointed to conduct the monopoly investigation, has organized 
by electing Senator O’Mahoney as Chairman and Representative 
Sumners as Vice Chairman. Mr. Leon Henderson, WPA Economist, was 
selected as Executive Secretary. During the initial stages of the investi- 
gation, various phases will be studied by sub-committees of two each. 

The Department of Justice will study industrial combinations, mer- 
gers and prices. The SEC will study powers of corporations, and strue- 
tures and distribution of corporation securities. The Federal Trade 
Commission will investigate production and distribution. The Treasury 
Department will study the results and its experience with Government 
contracts. The Department of Commerce will prepare an economic 
review of industry, based upon the size of various industrial groups, and 
will inquire into the files of NRA. The Department of Labor will study 
the effect of combinations, mergers and price policies of industry on 
labor and employment, and living conditions generally. 

President Roosevelt has issued an executive order authorizing the 
employment of certain Examiners and other experts in the Department 
of Justice, the Department of the Treasury, the Department of Labor, 
the Department of Commerce, the Securities and Exchange Commission, 
and the Federal Trade Commission, in connection with the monopoly 
investigation, without compliance with Civil Service rules. 
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Report of Board of Editors of the I. C. C. 
Practitioners’ Journal 


The September, 1938, issue of the I. C. C. PractiTIoNErRs’ JOURNAL 
marks the completion of five volumes, each consisting of ten numbers, 
covering the period October to September, inclusive, with no copies 
being issued in July and August of each year. 

Volume 1 contained 385 pages. Volume 2 contained 428 pages. Vol- 
ume 3 contained 424 pages. Volume 4 contained 508 pages. Volume 5 
contained 554 pages. The first four volumes have been individually 
indexed. Volume 5 will likewise be indexed. It is hoped that during 
the coming year it will be possible to prepare a consolidated index which 
will cover Volumes 1 to 5 of the JouRNAL, and include, also, the issues of 
the Bulletin, which preceded the JourNau. The practitioners have found 
such frequent occasion to refer to these volumes, as to make the consoli- 
dated index seem both necessary and desirable. 

The JouRNAL was established as ‘‘a medium of expression in ex- 
change of thought for improving the preparation and submission of 
cases to the Interstate Commerce Commission; the means of developing 
a wider knowledge and deeper understanding of the Interstate Com- 
merce Act and kindred laws relating to common carriers; and a forum 
for the presentation and discussion of technical subjects of interest to 
students of transportation.’’ The Board of Editors has consistently ad- 
hered to these objectives, and the JouRNAL has, therefore, included many 
valuable papers on interstate commerce law and procedure and trans- 
portation economics, notes on proposed legislation, notes on reports of 
the Interstate Commerce Commission and other regulatory agencies, re- 
views of Court cases affecting transportation, announcements of trans- 
portation publications, and such other items as have been thought to be 
of interest. to the members of the Association, or a substantial number 
of them. 

During the past year we have been fortunate in being able to print 
a number of ‘‘leading articles’’ which have been real contributions to the 
literature of commerce law, and helpful to every individual reading 
them. The Board will continue to publish such articles, and solicits the 
submission of contributions by members of the Association. 

Copies of the JouRNAL are to be found in the law library of the 
United States Supreme Court, and in a very considerable number of the 
law libraries in various parts of the country, as indicated by the sub- 
scription list. 

Arrangements have been practically concluded for the inclusion of 
the JouRNAL among the legal periodicals digested by the publishers of 
the various legal periodical digests, including Current Legal Thought, 
Commerce Clearing House, Digest of Legal Periodicals, Law Library 
Journal Index to Legal Periodicals and the Wilson Index to Legal 
Periodicals. 

The correspondence of the Association indicates that the JourNAL 
is serving a very useful purpose, and that it has substantially contributed 
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to the sustained interest of the members in their Association, and in the 
Association’s increase in membership. It is hoped that it will be im- 
proved year by year, and continue in still a greater measure to serve the 
needs of the members of the Association. 

The JourNAL has no editorial column, and no editorial page. Its 
purpose is to give the facts. The Board of Editors has received many 
suggestions for the improvement of the JouRNAL, and those found to be 
practicable have been adopted. It solicits further suggestions for its im- 
provement, and the continued support of the membership of the Asso- 
ciation. 


Respectfully submitted, 


CLARENCE A. MILLER 
R. GRANVILLE CuRRY 
Saray F. McDonoveH 





Report of the Committee on Membership 


At the present time, the Association has slightly more than 2,000 
members. 

Every effort has been made by this Committee to secure new mem- 
bers. It is thought of the Committee that our membership in the larger 
cities should be greater than it is. Perhaps greater activity on the part 
of local sub-committees would result in some improvement in this re- 
spect. 

Because of the vast territory involved it has not been possible to 
maintain a very close personal contact between the various members of 
the Committee. However, it has been the aim of the personnel of this 
Committee by personal contacts and by correspondence to promote as 
best we could the interests of the Association in the matter of securing 
new members. 


Respectfully submitted, 


Ep. P. Byars, Chairman 
CiyDE W. Fippes 
W. S. Curuetr 
Harry C. AMES 
F. A. DorsBeR 
Harry G. ScHap 
Grorce T. BELL 
P. F. Gau.t 
CHARLES’ DONLEY 











Report of the Committee on Memorials 


LEONARD Ear Banta was born at Indianapolis, Indiana, March 19, 
1882. He was employed in the freight house of the Big Four, April, 
1898, and then progressed through various clerical positions to Chief 
Rate Clerk and then Assistant Chief Clerk. He became General Freight 
Agent for the Queen & Crescent Railroad in Indianapolis in 1907, and in 
1911 took the same position with the Queen & Crescent Dispatch in 
Louisville and resigned in April, 1914. Mr. Banta then entered the 
claim department of the Big Four and remained there until February 6, 
1916, when he became Assistant Traffic Manager of the Indianapolis 
Board of Trade and on January 1, 1917, was made Traffic Manager, 
which position he held until his death. 

He was ex-president of the Indianapolis Traffic Club, and General 
Chairman of the Ohio Valley Shippers’ Advisory Board, a graduate of 
the 1920 class of the Benjamin Harrison Law School of Indianapolis; 
a member of the Association of Practitioners before the Interstate Com- 
merce Commission, the Mystic Tie Masonic Lodge, Scottish Rite, and 
Sigma Delta Kappa, Legal Fraternity, and the Northwood Christian 
Church of Indianapolis. 

He died in Chicago January 11, 1938, while attending an I. C. C. 
hearing. He is survived by his widow, Mrs. Hallie Banta, and daughter, 
Martha Jane Banta. 


O. L. Bunn died February 22, 1938. (No details available, al- 
though every effort was made to secure a brief sketch. ) 


G. J. Buntine, Vice-President, Illinois Central System, was born 
July 14, 1881, at Portsmouth, Virginia. He died December 24, 1937. Mr. 
Bunting entered railway service in 1900 as general accountant Cashie & 
Chowan Railroad in North Carolina. Subsequent to that time he was 
employed as accountant by the Audit Company of New York and the 
Indiana Audit Company ; May, 1909, to July 15, 1911, Examiner of Ac- 
counts, Interstate Commerce Commission; July 15, 1911 to March 15, 
1913, General Accountant, Chicago, Milwaukee & St. Paul Railway at 
Chicago; March 15, 1913 to November 1, 1920, Assistant General Auditor 
C. M. & St. P. Railway ; November 1, 1920, to May 15, 1922, Assistant 
Director, Bureau of Finance, Interstate Commerce Commission ; May 15, 
1922, Comptroller of Illinois Central Railroad. He was made Vice- 
President of the Illinois Central on October 1, 1923. He was a member 
of the Traffic, South Shore Country, Union League and Bankers Club of 
America. 


JoHN J. Campion died November, 1937. Thirty years ago he was 
employed to handle traffic matters for the newly constructed Carolina, 
Clinchfield & Ohio Railway. Mr. Campion handled its many problems 
most efficiently until that line was taken over by the L. & N. and A. C. L. 
Then he handled important traffic problems for the Clinchfield Coal 
Corporation and others. He was held in high esteem by those with whom 
he worked. 
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James Ross Davis. From his early youth Mr. Davis was closely 
affiliated with railroads and railroad work and he never departed from 
his first love. 

He died on April 27, 1938. Mr. Davis started as an office boy for 
the old H. & T. C. Railroad at the age of 17. He soon advanced to the 
position of soliciting freight agent for the I. & G. N. line, and somewhat 
later became chief clerk of the city freight office for the same company. 

At the age of 31, experienced in railroad work and especially in 
freight problems, Mr. Davis became affiliated with the newly organized 
Humble Company. On March 1, 1918, he was placed in a small office 
with one secretary and assigned to checking freight bills. From that 
time on he was the guiding influence of the traffic department of the 
company. At the time of his death the department had grown to 17 
employes. 

Mr. Davis was born at Brenham, Texas, on November 4, 1886. When 
he was still a child the family moved to Houston, where he grew up, 
received his education, and began his life career. On December 31, 1913, 
he was married to Miss Mero Wood of Alvin, Texas, who survives him. 
He also leaves one son, Eugene. 

Mr. Davis’ career of more than thirty years in railroad work ranked 
him as a pioneer in this section of the State. He watched Houston grow 
from a comparatively small town with only a few rail connections to a 
busy city and the rail center of the Southwest. He had an important 
part in the development and growth of the Humble Company during his 
nineteen years of service, and especially was he instrumental in the 
development of the highly efficient traffic department. 


Kart Knox GARTNER was born at Knoxville, Tennessee, July 29, 
1886. He attended the public schools and the Bowen Preparatory Schéol 
in Nashville, Tennessee, to which place his parents moved their residence 
in 1887. He attended Yale University and graduated in 1907 with the 
degree of Ph.D., and then attended Vanderbilt Law School and gradu- 
ated in 1909 with the degree of LL.B. He entered the practice of law 
in 1909 in Louisville, Kentucky, in association with Robert F. Vaughan 
under the firm name of Gartner & Vaughan. In November, 1913, he 
accepted a position in Washington, D. C. as an Attorney for the Inter- 
state Commerce Commission. In 1914 he represented the Commission 
in its financial investigation of the New York, New Haven & Hartford 
Railroad. In 1916 he represented the Commission in the Boston Milk 
Investigation and also the Private Car Investigation, concluded in that 
year. Mr. Gartner resigned from the Commission on May 14, 1917 and 
entered the First Officers’ Training Camp at Fort Myer, Virginia, where 
he was commissioned Second Lieutenant of Field Artillery, August 15, 
1917, and promoted to First Lieutenant on December 31, 1917. He was 
a member of the American Expeditionary Forces in France during the 
World War and served with the 80th Division U. S. A. returning from 
France with the 63rd Field Artillery, U. S. A. on December 23, 1918. 
He was honorably discharged from the army at Camp Meade on January 
3, 1919. Immediately afterwards, he resumed his position as Attorney 
and Examiner with the Interstate Commerce Commission until Janu- 
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ary 15, 1921, when he resigned to enter the practice of law in Washing- 
ton, D. C., specializing in matters relating to interstate commerce. Dur- 
ing his practice he represented the State of North Dakota in the Intra- 
state litigation in the United States Supreme Court that determined the 
relative rights of the Federal Government and the States to regulate our 
intrastate rates, fares and charges. He was the author of Gartner’s Notes 
to the Interstate Commerce Commission Reports, published in 1915; 
Gartner’s Commentaries on the Interstate Commerce Act, published in 
1921; a text book on the Interstate Commerce Act, published in 1924; 
also a number of articles relating to Interstate Commerce laws, which 
were published in various law journals and in monographs. He was a 
member of Phi Delta Theta Fraternity, Phi Delta Phi Legal Fraternity, 
and the University Club of Washington, D. C. He died November 16, 
1937, in Washington, D. C. 


Grorce F. GraHam was born November 2, 1882 and died July 2, 
1938. He was educated in public schools and after a business course was 
graduated from Law School in 1909. He entered the service of the 
Interstate Commerce Commission in 1908, serving in various grades until 
he became an Attorney-Examiner, resigning in June, 1920. In 1920 he 
entered partnership at Louisville, Kentucky, with J. V. Norman. In 
1923 the firm of Norman, Quirk & Graham was formed. He is survived 
by his wife, Charlotte Bateman Graham, and one son, Allen. 


C. B. GuTHrie was born May 19, 1866, in Tennessee. Mr. Guthrie 
learned the printing trade in his youth and worked at it for five years. 
For eight years he was connected with a southern express company, sub- 
sequently locating in a Louisville, Kentucky railroad office. It was here 
that the railroad bug bit him deeply. He became a traveling auditor and 
freight adjuster for the Southwestern Tariff Bureau, later rising to the 
position of chief tariff clerk of the Missouri Pacific Railroad. The im- 
portant task of compiling tariffs for this road’s many subsidiary com- 
panies and interconnecting lines was entrusted to him. 

The volume of this work rose to such proportions that Mr. Guthrie 
resigned in order to organize his own tariff bureau. For ten years he 
patronized monotype printers and then planographers, but in 1922, he 
organized the Guthrie Lithograph Company, mainly for the planograph- 
ing of the concern’s own publications and the tariffs of its patrons. 
Pushing his byword of service to the fullest degree, Mr. Guthrie’s reward 
was recorded in steadily increasing business, which resulted in more and 
more press equipment. 

During his career he invented and patented a formula for indexing 
freight tariffs, published tariff schedules for more than 500 transporta- 
tion companies, wrote a book, ‘‘Tariff Economics,’’ and issued monthly 
periodicals such as the Western Lines Index, CFA-WTL Index, Eastern 
Lines Index, Transcontinental Lines Index, Southern Lines Index, Con- 
solidated Passenger Index and Shipping Board Index. 

Mr. Guthrie was a member of the Knights of Columbus, 4th Degree; 
the Elks; Alhambra, and National Press Clubs. He was also a charter 
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member of the Association of Practitioners before the Interstate Com- 
merce Commission. He died October 16, 1937, and is survived by seven 
children. 


CHARLES HANSEL, consulting engineer and former president of the 
Union County, N. J. Park Commission, died December 24, 1937, at his 
winter home at Punta Gorda, Florida. He was 77 years old. 

Until recently, Mr. Hansel had taken an active part in the firm of 
Charles Hansel Construction Specialist, with offices at Washington. This 
firm specialized in problems of law, engineering and economics arising 
under the Interstate Commerce Act and the Federal Income Tax Laws. 

Born at Peoria, Illinois, he studied civil engineering under a tutor. 
He was locating engineer for the D. & R. G. Railroad for four years and 
then engineer in charge of building the first division of that railroad in 
New Mexico. 

From 1884 to 1889 he was chief engineer of the Wabash Railroad. 
Later he became first consulting engineer for the Illinois Railroad and 
Warehouse Commission and was sent to Europe to study railroads there. 
The Director General of the Chicago Exposition also sent him to Europe 
in 1892 to get exhibits of English railroad equipment. 

In 1901 Mr. Hansel was appointed a member of the Michigan Board 
of Review to adjudicate problems in connection with the valuation of 
railroads in that State. From 1904 to 1906 he served as consulting en- 
gineer to the Indiana Harbor Railroad Company of Indiana in building 
a stretch of 110 miles of double track. 

Mr. Hansel was in charge of the valuation of railroads and canals of 
the State of New Jersey in 1909, and in 1912 made a valuation of the 
Duluth, South Shore & Atlantic Railroad, then the Reading System, for 
the anthracite rate case in 1913. 

He was a member of the President’s Conference on the Engineering 
Committee of Railroads since 1913 and served as Chairman of the valua- 
tion committee of Philadelphia & Reading Railroad Company, the Cen- 
tral Railroad of New Jersey, the Philadelphia Rapid Transit Company 
and the International Railway Company, and consulting valuation 
engineer to the Pennsylvania System. 

He belonged to the American Society of Civil Engineers and to the 
Bankers (New York), Congressional Country Club (Washington), Engi- 
neers (Philadelphia), Baltusrol Golf and Echo Lake Country Clubs. He 
was the author of ‘‘Report on Revaluation of Railroads and Canals of 
New Jersey,’’ 1911, and contributed to several engineering publications. 

Surviving are a son, Charles Francis Hansel, and a daughter, Miss 
Joy Hansel, both of Cranford. 


CHARLES CALDWELL McCuorp was born at Springfield, Kentucky, on 
December 3, 1859. After finishing the courses offered in the local public 
schools he matriculated at Centre College (now Central University), at 
Danville, Kentucky, and obtained there his pre-legal education. He was 
admitted to the Bar of Kentucky in 1882, and practiced law at Spring- 
field and Louisville from 1882 to 1910. He was a member of the law 
firm of McChord, Hines and Norman. He was prosecuting, attorney of 
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Washington County, Kentucky, from 1886 to 1892, and Chairman of the 
Kentucky Railroad Commission from 1892 to 1895. He then served four 
years as a member of the Kentucky State Senate, from 1895 to 1899. In 
1899 he again became Chairman of the-Railroad Commission and served 
as such until 1907. He was the author of the McChord Railway Rate 
Bill passed by the Legislature of Kentucky. He served as a Special 
Counsel for the State in many rate cases. He served as President of the 
National Association of Railroad & Utilities Commissioners during the 
year 1906-1907. 

He was appointed by President Taft on December 12, 1910, to be a 
member of the Interstate Commerce Commission, to fill the unexpired 
term ending December 31, 1915, of Commissioner Knapp, who had been 
promoted to the ill-fated Commerce Court. The nomination was con- 
firmed by the Senate on December 21, 1910. He served as Chairman 
of the Commission for the year beginning March 17, 1915. He was 
reappointed by President Taft on December 16, 1915, for the term ending 
December 31, 1922. The Senate confirmed the nomination the same day. 
He served as Chairman of the Commission during the year 1922. He was 
reappointed by President Harding on December 20, 1922, for the term 
ending December 31, 1929. The nomination was confirmed on December 
21, 1922. He resigned on December 31, 1925, effective on January 1, 
1926, and was succeeded by Richard V. Taylor. 

Commissioner McChord and Commissioner Meyer took the oath of 
office on the same day, December 31, 1910. 

Commissioner McChord was a member of the Railroad Wage Com- 
mission appointed by the Director General of Railroads on January 20, 
1918. He also served as an arbitrator for the War Labor Board during 
the World War. 

After his retirement from the Interstate Commerce Commission he 
engaged in the practice of law in Washington, D. C. Charles C. Me- 
Chord was the first President of the Association of Practitioners before 
the Interstate Commerce Commission (1929-1930). 


Epwarp J. McVaAnn was born in Medina, New York, in 1869. His 
parents removed to Cedar Rapids, Iowa, in 1870, where he attended the 
schools and had two years of ‘‘Fresh-water’’ college at Creighton, 
Omaha. In 1885, as a means of getting a job in his old home town, he 
learned shorthand and typewriting and entered the general freight office 
of a local railroad. After two years of this he secured the position of 
traveling freight solicitor of the Pennsylvania Lines at Lincoln, Neb- 
raska, and represented that organization in similar capacities at Omaha, 
Sioux City and Dubuque, Iowa, until 1902. 

During 1901 he supplemented his salary with the Pennsylvania by 
acting as Secretary of the Dubuque Business Men’s League. He liked 
the work and resigned his Pennsylvania connection in 1902 to become 
Commissioner of the Sioux City Commercial Club. He was subsequently 
Commissioner of the Commercial Club at Omaha, Secretary of the 
Omaha Grain Exchange and Manager of the Traffic Bureau at Omaha. 

In all these latter positions Mr. MeVann’s duties took him before the 
Interstate Commerce Commission and local Commissions frequently, and 
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he found it would be convenient to be a lawyer, so he entered the school 
of Creighton University at Omaha in 1911 and was graduated from it in 
1914 with the degree of LL.B and was admitted to the bar of the 
Nebraska Supreme Court. 

He then became a member of the bar of the Supreme Court of the 
District of Columbia and of the bar of the United States Supreme Court 
and was eligible to practice in the Federal Courts and before the various 
Washington tribunals. 

Soon after the creation of the Fuel Administration in 1917 questions 
began to arise in Washington affecting the interests of the members of 
the Smokeless Coal Operators Association and a War Service Com- 
mittee had not long been in existence when its members determined they 
must have a Washington office and representative. Mr. McVann was 
selected as that representative. In this position he maintained offices in 
Washington and Chicago. He had had long experience in the practice of 
law before the Interstate Commerce Commission and similar administra- 
tive bodies. 

Mr. MeVann began his new duties January 1, 1918, and soon found 
that they would absorb all of his time, so he closed the Chicago office, 
dropped interstate commerce practice, and devoted himself exclusively to 
smokeless coal affairs. When the Fuel Administration finally went out 
of business and the Central Coal Committee ceased to function, Mr. 
MeVann resumed the practice of law. 

The depression which began in 1929 affected interstate commerce 
practice to such an extent that he found it necessary to supplement his 
earnings and secured a position as Traffic Manager of the Property 
Owners’ Committee, an organization of coal producers, in the duties of 
which he was engaged up to the time of his death on January 30, 1938. 

As a lawyer he was most highly regarded and was extremely indus- 
trious and exacting in his research. He was of rare mental development 
and during his long years in the practice of his profession, no one ever 
questioned his conduct or his ethics as a lawyer. 


Jay J. MANN was born in Mt. Vernon, Iowa, March 27, 1879. He 
graduated from the Clarinda, Iowa, High School and began his business 
career in that State. He was a member of the Wichita Chamber of 
Commerce, the Masonic Lodge and the Christian Church. He is sur- 
vived by his wife, Adaline. 

Mr. Mann was Executive Secretary of the Wichita Board of Trade. 
He dropped dead from heart failure at his home in Wichita on November 
16, 1937. Mr. Mann had been a resident of Wichita for the past eleven 
years and Executive Secretary of the Wichita Board of Trade for the 
past nine years. He was formerly Secretary of the Southern Millers’ 
Club. Because of the many years in which he engaged in the grain and 
traffic business, and because of his varied interests, together with a broad 
experience in business generally, his advice and counsel were highly 
prized by the members of his organization. He was widely known and 
highly respected in his community, participating in many civic affairs. 
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Fioyp Doucias SPENCER was born August 8, 1897, in Providence, 
Rhode Island. He received his early education in the public schools of 
Providence, and was a graduate of Katharine Gibbs Secretarial School 
in Providence. During the World War he served as Secretary in the 
Commissary Department at Baltimore, Maryland. 

After the war Mr. Spencer was employed by the United States 
Finishing Company of Providence and held the position of Traffic Man- 
ager for that concern until April, 1931, at which time he opened his own 
office as Traffic Consultant, representing many New England concerns. 

He was admitted as a member of the Association of Practitioners be- 
fore the Interstate Commerce Commission on December 9, 1929, and was 
also a member of the Southern New England Finishers’ Traffic Confer- 
ence, serving as Secretary from 1933 to 1935 and Chairman from 1935 
to 1936. He was a member of the Metacomet Golf Club, East Providence. 

Mr. Spencer died suddenly on December 19, 1937 at his home in 
East Providence, Rhode Island. He is survived by his widow, sister and 
one son. 


WiuiaM J. STEVENSON was born February 20, 1886. He died March 
11, 1938. He spent his boyhood on a farm near Monmouth, Warren 
County, Illinois. He was graduated from Monmouth College in the class 
of 1906, receiving his law degree at Harvard University in 1910. His 
practice began in Chicago, Illinois, with the firm of Glennon, Carey & 
Walker. He represented the Big Four at this time. In 1914 he moved 
to Monmouth, Illinois, and entered private practice. He was elected 
City Attorney of Monmouth in 1916. He went to Cleveland, Ohio, to 
become the General Solicitor of the Nickel Plate Railroad. From 1919 
on, his services were given to his company, first as General Solicitor 
and then as General Counsel. At the time of his death he was General 
Counsel of the Railroad and a member of its Board of Directors. He 
had a large practice before the Interstate Commerce Commission and 
represented the railroads around Cleveland in the Southern Class Rate 
Hearing. He was active in the Ohio State, and the American Bar 
Associations. He was chairman of the Committee on Judicial Adminis- 
tration and Legal Reform of the Ohio State Bar Association. This 
Chairmanship was held by him for nine years. He was a member of the 
Methodist Episcopal Church, The Rotary Club, the Masonie Order and 
was active in both the Cleveland and Ohio State Chamber of Commerce 
groups. He was a trustee of Monmouth College. On October 7, 1914, he 
married Florence Brady at Monmouth, Illinois. She and two sons, 
William B. and Ernest B. survive. Mr. Stevenson spent much of his 
time reading and writing beautiful poetry. The rest of his spare time 
was occupied by a favorite pastime, gardening. 


Harry A. Syringe was born in Paterson, N. J., but at an early date 
moved to Perth Amboy, N. J., where he was educated. During the past 
ten years he conducted a general freight traffic service in Perth Amboy 
which brought him into prominence in county industrial circles. 

Prior to entering the traffic service he was employed by the Central 
Railroad of New Jersey and was office manager for the Fords Porcelain 
Works, Perth Amboy, N. J. 
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A graduate of LaSalle University and the Traffic Managers Insti- 
tute of New York, Mr. Syring was a charter member of the Association 
of Practitioners before the Interstate Commerce Commission, having 
received his certificate to practice in October, 1929. 

Mr. Syring was 40 years old at the time of his death. He is sur- 
vived by his wife, Gertrude, and two sons, Harry A. and Walter. 


EBERLE BLAINE WoODMANSEE was born October 24, 1884 and died 
April 15, 1938, at his home in Denison, Texas, following a brief illness. 
He entered the services of the Missouri, Kansas, Texas Railroad as a 
clerk at Denison, April 5, 1905. Later, he served in the transportation 
department as demurrage agent and subsequently was promoted to 
Chief Clerk. Mr. Woodmansee was made car accountant for the Texas 
Lines on February 1, 1916, and on September 15, 1920, resigned to 
accept a position as Vice-President and General Manager for the Texas 
Short Line at Grand Saline, Texas. He had been employed as trans- 
portation inspector at Denison since September 15, 1925. He is survived 
by his wife, and mother, Mrs. Susie Woodmansee of Denver, Colorado. 


CaRLETON W. MEYER 

RatepH R. Dawson 

W. W. McCousrey 

Wiuuiam W. CoLiin, JR. 

T. G. DiIrFrEeRDING 

V. Henry McLean 

Lee R. Cowes 

E. C. Kitcnine 

Pearue P. Cramer, Chairman. 





Report of Committee on Printing and Publicity 


During the past year the principal interest of this Committee has 
been in the publication of the I. C. C. Practirioners’ JourRNAL, con- 
cerning which a separate report is being made by the Board of Editors 
of that JOURNAL. 

The Committee has no recommendations to make which would call 
for action on the part of the membership at its Ninth Annual Meeting. 


Respectfully submitted, 


JosEePH C. CoLQuIrrt, 

Harry S. Evkrns, 

FRED N. OLIVER, 

A. LANE CRICHER, 

F. F. Estes, 

EpwIn F.. Mora@an, 

Pau. H. JOHANSEN, 

R. GRANVILLE Curry, Chairman. 








Report of Special Committee On Admission 
To Practice 


While we have made progress during the past year, we are far from 
satisfied with conditions as they are. The quality of our bar is probably 
declining rather than improving, due mainly to the admission of many 
applicants who are lacking in experience in this field and whose knowl- 
edge of interstate commerce law and procedure is limited. The number 
of such persons admitted has greatly increased since the passage of the 
Motor Carrier Act, 1935. 

It is probable that the situation will be improved as the result of the 
Commission’s recent determination to hold examinations for non-lawyer 
applicants. It is to be hoped that the examinations will be broad and 
general in character, so as not to catch the applicants on technical legal 
points. No solution has yet been found for the problem presented by the 
poorly-qualified lawyer applicants. The Commission feels, as do some 
members of our Committee, that a lawyer’s training is such that exami- 
nations for members of the bar are not desirable. Others of our Com- 
mittee fear that unjustifiable discrimination will result from imposing 
examinations on only the non-lawyers. 

Our Regional Committees have worked hard and faithfully, without 
compensation, and even without reimbursement for postage. They have 
been handicapped by lack of definite standards but have done the best 
they could under the circumstances. The Commission has cooperated 
by supplying us with copies of the applications and of the returns to the 
Commission’s questionnaires. This cooperation by the Commission has 
greatly lessened the work of the Regional Committees. The Commission 
has further cooperated by inviting our suggestions regarding the rein- 
statement of disbarred applicants, and similar questions. 

In spite of the Commission’s attempt to discourage applicants who 
are employed by a single company and who do not intend to engage in 
practice in the usual sense, large numbers of applications are being re- 
ceived from such persons. We continue to discourage such applicants, 
on the theory that under the rules they are permitted to appear for their 
own company without being generally admitted. But the difficulty is 
that a practitioner often has need, in committee work or otherwise, to 
appear on behalf of other companies than his own. 

Literally hundreds have been admitted who are working on a salary 
for one company. The distinction between qualified applicants who work 
on a salary for one concern and those who are engaged in so-called gen- 
eral practice is a difficult one to make controlling. The important ques- 
tion is whether the applicant is qualified. 

In a discouraging number of instances the applicant refuses to co- 
operate with our Regional Committees or even to acknowledge receipt 
of communications from them. In all such cases we are making unfavor- 
able recommendations to the Commission, and the Commission is back- 
ing us up by insisting that the applicant cooperate. 

As for the future, the outstanding need is for more definite stand- 
ards to test the fitness of applicants. Examinations will be a material 
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help in this matter. Our own members can also help by being more care- 
ful in the sponsoring of applicants. One member acted as sponsor 
‘‘merely to show a courtesy to a friend’’ and then advised us to ignore 
his recommendation. Careless sponsoring is sure to lower the standards. 


JosEPH F. ESHELMAN 

Epwin A. Lucas 

Henry J. SAUNDERS 

W. S. CREIGHTON 

Wriisur LaRogr, Jr., Chairman 





Report of the Committee On Professional 
Ethics and Grievances 


The following report of the Committee on Professional Ethics and 
Grievances for the year 1937-38, is respectfully submitted for presenta- 
tion to the Association at its 1938 meeting. 

The matters considered by this Committee are confidential and its 
report must be limited to general discussion. The instances of activities 
or practices brought to the attention of the Committee may be roughly 
classified as those for consideration under Canon 32, which forbids ad- 
vertising, direct or indirect, and under Canon 39, which condemns the 
intervention or use of lay intermediaries between clients and practi- 
tioners. 

Correspondence by the Chairman with the practitioner against 
whom allegations are made has ordinarily been sufficient. Most irregu- 
larities are inadvertent ; the practitioner expresses his intention to correct 
the practice; and a satisfactory conclusion is reached. It was necessary 
for the Chairman to submit to the members of the Committee only two 
subjects, and one of these was in response to a request for an interpreta- 
tion. There are one or two matters pending which may become import- 
ant, but no report can be made concerning them at this time. 

With one exception, all instances referred to the Committee con- 
cerned practices before the Bureau of Motor Carriers. But the only re- 
quest for advice as to whether or not contemplated arrangements were in 
violation of any canon of ethics was received from a practitioner before 
the Bureau of Motor Carriers. 

The Committee has considered and recommended a proposed canon, 
and an amendment to another, as follows: 


Proposed Canon Prohibiting Employment in Quasi-judicial 
Matters of Practitioners in the Government Service. 


“No practitioner employed by any government department, commission, board, 
agency, or independent establishment should render any service or assistance 
whatever with or without compensation for or on behalf of any person, firm, 
corporation, or association before the Interstate Commerce Commission in any 
— involving a quasi-judicial determination affecting individual rights, not 
is own. 
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Information has come to the attention of the Committee that a gov- 
ernment employee engaged in the presentation and adjustment of freight 
rate claims of his department against the railroads or other carriers has 
solicited and filed a formal complaint against certain railroads. He ob- 
tained leave from his department to appear at the hearing. In this 
particular instance, the government agency in which the practitioner 
is employed has issued instructions prohibiting its employees from parti- 
cipation in such cases, but the practitioner was permitted to continue in 
the case he had begun. Government employees, such as the practitioner 
in this instance, may in their official capacity obtain information which 
they may use to their benefit by securing employment from persons out- 
side the government to file claims or complaints before the Interstate 
Commerce Commission. The right of a practitioner employed by the 
government to engage in such practices should not be left to the rules 
of the department in which he is employed, or to the interpretation of 
those rules by his immediate chief. If the practice is unethical, it 
should be so defined by a canon of this Association. 

It may be that some practitioners in government service are em- 
ployed in tasks which have no apparent relation to any of the matters 
over which the Commission has jurisdiction. On the other hand, he may, 
because of his employment have access to government records which 
might furnish information which may be used to his personal benefit in 
such outside employment. The Commission’s jurisdiction is broad, and 
covers many subjects, particularly since the enactment of the Motor Car- 
rier Act. It would be difficult to name the kinds of information which 
might become pertinent in a case before the Commission. To create 
exceptions to permit practitioners in some government offices to engage 
in such employment is impracticable, and it is believed that the pro- 
hibition should apply against all practitioners in the government service, 
regardless of his present duties. 

This canon would not operate to prohibit employment in any case 
presented on behalf of the government, nor in any situation where a 
determination of individual rights is not involved. 


Proposed Amendment to Canon 40. 


We have received from a prominent practitioner, a former examiner, 
a proposal to amend Canon 40. The Canon, as amended, would read 
as follows: 


‘*40. RETIREMENT FROM PUBLIC EMPLOYMENT 


A practitioner, having once held public office or having been in the public 
employ, should not within five years from the date of his retirement, accept 
employment as an advocate or adviser in the same proceeding or as to the same, 
or substantially the same, facts as were involved in any specific question which 
he investigated or passed upon in a judicial or quasi-judicial capacity while in 
such office or employ, whether the same or different parties are concerned.” 
(Words deleted would be eliminated; words which would be added are under- 
scored.) 


No objection to the principle imbedded in the canon is made. The 
objection is that without a time limit, it is unreasonable. The following 
argument may be made in favor of the proposed amendment. The ex- 
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perience of an ex-examiner or Commissioner is what makes his services 
valuable to employers. But if this canon is strictly observed, his value is 
reduced in direct proportion to the breadth and extent of his experiences 
and the weight of his responsibilities with the Commission ; the less is his 
value to employers because of his inability to accept emplorment. 

After a reasonable lapse of time, such as five years, practitioners 
who were once Commissioners or examiners should be permitted to ac- 
cept employment in proceedings prohibited by this rule. In many cases, 
the lapse of such a period of time will have created substantial changes 
in the facts. 

The Committee is pleased to report that instances of possible viola- 
tion of our standards of ethics were few. When these instances have been 
referred to the practitioner who was reported, his reply has ordinarily 
been prompt and cooperative. There is evidence of an increasing in- 
terest in the maintenance of high standards. 





Report of Special Committee On Semi-Centennial 
of the Interstate Commerce Commission 


The Special Committee on Semi-Centennial of the Interstate Com- 
merce Commission undertook to do three things in commemoration of 
the semi-centennial of the establishment of the Commission. The Golden 
Jubilee Dinner and the publication of the special issue of the George 
Washington Law Review were reported last year as having been com- 
pleted. 

The Committee is glad to report that its third objective, the pre- 
sentation to the Commission of a bust of Judge Cooley, its first Chairman, 
to be placed in the rotunda of the Interstate Commerce Commission 
Building, is nearing accomplishment. The bust has been cast in bronze, 
with an appropriate base, and is now in the possession of the Association, 
in the office of the Executive Secretary. The bust has been fully paid 
for, and the Committee has sufficient funds on hand to meet the expenses 
incident to the formal presentation. 

The Committee is now making arrangements for the formal exer- 
cises at which the bust will be presented to the Commission. The de- 
tailed plans have not yet been completed, but it is thought that they will 
be in time for the making of a further report at the Annual Meeting 
of the Association. 

All the activities of this Committee have been financed independent- 
ly of the Association, even considering due allowance for the extra work 
imposed upon the Executive Secretary and her staff. 


Respectfully submitted, 


JoHN E. BENTON, 

R. GRANVILLE CurRY, 

JoHN J. Escu, 

Epwarp A. LACEY, 

CLARENCE A. Miuuer, Chairman. 








Additional Contributions to the Cooley Bust Fund 


Since printing the June JourNAL we have received contributions 
from the members listed below to the Cooley Bust Fund. 


John A. Anderson Elwin E. Hadlick — M. Salberg 
C. L. Athanson Edward F. Hanlon and Springs Railway Co. 
Lawrence A. Bailey H. P. Hill Clinton R. Scharff 
K. L. R. Baird James A. Hoffman George H. Shafer 
an C. Bills Leo D. Hopkins, Jr. Roy F. Shields 

. B. Blocksom R. T. Kauffman George W. Shook 
Edmund M. Brady Geraldine Kaye E. J. Shover 
W. A. Bruce W. J. Lamping F. E. Siepert 
W. P. Buffington R. J. Laubenstein Frederick V. Slocum 
Anne G. Carter C. E. Logwood E. W. Soergel 

. E. Chamberlain Clifford S. Longley Adolph E. Solie 

dward R. Clark Frank H. Luther Edward F. Stewart 
Homer J. Conley Charles F. McBride John R. Sweeney 
Walter Condran A. F. McGarr W. J. Westerman 
Edward F. Cosgriff R. B. McLaughlin William V. Wheat 
D. T. Costello J. George Mann J. C. Whiteford 
J. F. Dalton W. H. Markle 1. T. Williams 
1M J. Danhof Ralph H. Mayer E. E. Wilson 

. M. Davison Floyd A. Metzger H. G. Wilson 
A. G. Dettmer Richard Morgenstern Herbert Wood 
Albert E. Enoch B. H. Overton A. S. Worthington 
Charles Ervin J. W. Porter John A. Wright 
C. L. Eyanson R. W. Poteet 
Samuel G. Fisher Frank E. Robson 
Joseph W. Gosselin F. A. Rohsenow 


Grateful acknowledgment is made to the members of the Association 
for their cooperation in making this undertaking a success by their con- 
tributions. 

At the time the Cooley Bust is presented to the Commission, the 
entire list of contributors will be consolidated and included in a pamph- 
let, which will contain appropriate information concerning the cere- 
monies. 





Director of I. C. C. Service Bureau Dead 


Mr. Harvey H. Boltwood, who has been Director of the Bureau of 
Service of the Interstate Commerce Commission since Director Bartel 
was made Secretary of the Commission, died suddenly of a heart attack 
on Friday, September 2, 1938. 





E. H. Bogardus Reinstated as a Practitioner - 


By order of the Commission dated July 5, 1938, Earle H. Bogardus 
was reinstated as a registered practitioner before the Interstate Com- 
merce Commission : 


“for a probationary period of one year, pny | this date, (July 5, 1938) 
on condition that before the expiration of that period he will make a showing to 
the Commission that his conduct, both privately and professionally, has in all 
respects been proper and ethical.” 
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Ohio Association of Transportation 
Practitioners Organized 


The Ohio Association of Transportation Practitioners was recently 
organized at Columbus, Ohio, by Traffic and Transportation men from 
Ohio and several neighboring States. The Ohio Public Utilities Com- 
mission has ruled that non-lawyers may not appear before that tribunal 
in a representative capacity, even as representatives of the company by 
which they are regularly employed. The ruling of the Public Utilities 
Commission followed a decision by the Supreme Court of Ohio that only 
lawyers could act as representatives of clients in rehearing proceedings 
before the State Industrial Commission. The Commission has stated 
that it will not rescind its order, except on action of the Supreme Court 
of the State or by reason of new legislation. The Ohio Association of 
Transportation Practitioners, it is said, will work for a modification of 
the order. 

Mendel A. Keith, General Traffic Manager, International-Stacey 
Corporation, of Columbus, was elected President. S. E. Leonard, Presi- 
dent, A&B Fast Freight Company, of Akron, was elected Vice President. 
John R. Meeks, Traffic Commissioner, Akron Chamber of Commerce, was 
elected Secretary-Treasurer. The Executive Committee consists of 
Harold Hendrick, Cincinnati Chemical Company, Cincinnati; Clare B. 
Tefft, Manager, Transportation and Foreign Trade Department, Toledo 
Chamber of Commerce; E. C. Robinson, Traffic Manager, Standard Oil 
Company of Ohio, Cleveland; J. V. McMahon, Traffic Manager, Youngs- 
town Chamber of Commerce; L. D. Ellis, Traffic Manager, United Iron 
& Metal Company, Canton; J. C. Beck, Assistant General Traffic Man- 
ager, Gulf Oil Corporation, Pittsburgh, Pa. An additional member of 
the Executive Committee will be appointed as a representative of non- 
lawyer railroad members. 





TAX STAMP ON RECEIVER’S CERTIFICATES 


The question whether certificates of indebtedness issued by Re- 
ceivers pursuant to an order of a court are subject to the stamp tax 
imposed by Section 800 of the Revenue Act of 1926, as amended by Sec- 
tion 721 (a) of the Revenue Act of 1932, is placed before the Supreme 
Court of the United States in a petition for writ of certiorari recently 
filed by the Government in the case of United States v. Powell, Et AL., 
No. 178. The United States Circuit Court of Appeals for the Fourth 
Cireuit [95 F. (2d) 752] ruled that the certificates were exempt from the 
tax on the ground that they were not obligations of a corporation, and 
were not issued by a corporation, notwithstanding that they are gen- 
erally known as corporate securities. The Government contends that this 
decision is in conflict with Lederer Fidelity Trust Company, 267 U. 8. 17. 
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Non-Lawyer Applicants for Admission to 
Practice Before I. C. C. Must Take 
Examination 


The I. C. C. announced on August 11, 1938, that it has determined 
that all applicants for admission to practice before it, who are not at- 
torneys at law admitted to practice before the Supreme Court of the 
United States or of the highest court of any State or Territory or the 
District of Columbia, shall be admitted only upon written examination, 
in order that the applicant may show that he is ‘‘ possessed of the neces- 
sary legal and technical qualifications to enable him to render valuable 
service before the Commission and is otherwise competent to advise and 
assist in the presentation of matters before the Commission.’’ All ap- 
plications received up to August 2, 1938, will be passed upon according 
to the preexisting practice. 

Examinations will be conducted three times a year—the first Tues- 
day in January, May and September of each year. In view of the short- 
ness of time and the limited number of applications pending, the ex- 
amination scheduled for September, 1938, will be omitted. The appli- 
eants will be expected to appear for examination, after they have been 
notified to do so, at the office of the Commission in Washington, or upon 
timely request being made, at a district office of the Bureau of Motor Car- 
riers, in cities where such offices are maintained, or in other cities, at the 
office of the Commission’s Bureau of Accounts or Service Agent of the 
Commission. 

The examinations to be given will test the applicant’s knowledge of 
(1) structure and history of the Interstate Commerce Act, as amended, 
and related Acts, (2) the Commission’s rules of practice, (3) the general 
rules of evidence, (4) the leading cases involving the Commerce Clause 
of the Constitution and the Interstate Commerce Act, and their signi- 
ficance, and (5) the principles of legal ethics. 

Applicants who are not members of the Bar will be required to make 
return to the questionnaire sent them at the time the blank form of 
application for admission is given them. An inquiry will be made of 
the sponsors and those to whom the applicant has referred, as to the 
general standing of the applicant. An inquiry will also be made by a 
Committee of the Association of Practitioners Before the Interstate 
Commerce Commission. If the applicant’s standing is found to be 
good, then he will be expected to appear for examination as to his legal 
and technical qualifications. The decision as to admission or non-admis- 
sion of candidates will be made upon the basis of the application, the 
returns of sponsors and those to whom applicants have referred, and the 
examination papers. 
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Securities and Exchange Commission Amends 





Rules of Practice 





New Rules No Longer Require Applications to Practice and Eliminate 
Register of Practitioners 


The Securities and Exchange Commission has announced the adop- 
tion of Amended Rules of Practice, effective July 1, 1938, which revoke 
and replace all previously adopted Rules of Practice as of that. date. 
The Amended Rules of Practice have been printed and are available to 
all persons upon request. 

Applications to practice are no longer required, and the register of 
persons admitted to practice has been eliminated. 

In the case of hearings before a trial examiner or the Commission, 
only an attorney at law is permitted to represent parties; however, a 
party may appear in his own behalf and a corporation may be repre- 
sented by its officers. In other matters, the rules do not prescribe tech- 
nical qualifications for those practicing before the Commission. 

All persons who present cases before the Commission, or who pre- 
pare material to be filed with the Commission, are regarded as practicing 
before the Commission, and the Commission may invoke the sanctions of 
disbarment against any such person in the event of improper conduct. 

Practice before the Commission has been defined to include the 
preparation of any statement, opinion or other paper by any attorney, 
accountant, engineer or other expert, filed with the Commission in any 
registration statement, application or other document with the consent 
of such attorney, accountant, engineer or other expert. The Commission 
reserves the right to disqualify any person and deny him the privilege of 
appearing or practicing before it in any way, if such person is found 
not to possess the requisite qualifications to represent others or to be 
lacking in character or integrity or to have engaged in unethical or im- 
proper professional conduct. 

Under this rule, persons preparing statements, opinions and other 
papers filed with the Commission as set forth above would be subject to 
disqualification and disbarment to the same extent as those appearing 
before the Commission in person. 

The rules further provide that whenever a hearing is ordered by the 
Commission in any proceeding pursuant to Section 8 of the Securities 
Act of 1933, and items in the registration statement which appear to be 
incomplete or inaccurate are not specified particularly in the notice of 
hearing, such items shall be so specified by amendment to the notice 
prior to the taking of testimony. Requests for such amendments shall 
be in writing and shall be granted or denied by the trial examiner, and, 
if granted, the registrant may be given a reasonable time to familiarize 
himself with such amendments. 

Exception to any ruling by a trial examiner must be noted during 
the hearing in order to be urged before the Commission. 
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Any party to a hearing in any proceeding may submit a request 
for specific findings, which may be accompanied by a brief in support 
thereof, and which must be in writing and filed within five days after the 
conclusion of the taking of testimony. All requests for specific findings 
filed in accordance with the rule are served upon the parties and Counsel 
for the Commission and become a part of the record in the cause. 

Provision is also made in the rules for intervention by interested 
parties and for consolidation of causes involving common questions of 
law or fact. 

With respect to practice before the Commission by former members 
of the staff of the Commission, or by persons employing the services of 
former members of the staff, the Commission issued the following state- 
ment : 


Under the amended Rules of Practice any former member of the staff of 
the Commission who shall appear in a representative capacity in any matter, 
including an investigation conducted by the Commission, which was pending 
before the Commission during the period for his employment and with which 
matter he has, by virtue of his employment with the Commission, such familiar- 
ity as to be prejudicial to the proper conduct of the case, or in which matter he 
acted for the Commission in such a way as to make unethical his subsequent 
connection therewith, and any person employing the services of any such former 
member of the staff in such matters, without first obtaining the consent of the 
Commission, may be held to be lacking in proper professional conduct. 





BOARD OF TAX APPEALS RULES AS TO WHEN RAILWAY 
STOCK BECOMES WORTHLESS 


In Docket 88439—William L. Taylor v. Commissioner of Internal 
Revenue, the United States Board of Tax Appeals has held that the pre- 
ferred stock of the Chicago, Indianapolis & Louisville Railway Company 
became worthless on the day trustees in bankruptcy were appointed by 
the Court. The Board said that the appointment of trustees in bank- 
ruptey constituted an ‘‘identifiable event’’, and that holders of the stock 
could deduct a loss in 1933 by reason of the worthlessness of the stock. 

The Board distinguishes the effect of a bankruptcy petition by a 
railroad from that of an ordinary commercial enterprise. 





RAILROAD CHARGED WITH FILING FALSE REGISTRATION 
CERTIFICATE 


A trial examiner of the Securities and Exchange Commission has 
accused the Missouri Pacific Railroad Company of filing false, misleading 
and ineorrect balance sheets when it registered a preferred and common 
stock issue. The examiner’s findings were announced following prelimi- 
nary hearings on whether the railroad’ s 5%, cumulative, convertible pre- 
ferred stock and its common stock should be expunged from listing on 
the New York Stock Exchange. The Company is charged with the fail- 
ure to disclose in its balance sheet a $14,000,000 liability owed to the 
Terminal Shares, Inc., under a contract. The trial examiner’s report has 
not yet been acted upon by the Commission. 
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Berle Says Regulation is Inherently Dangerous 


In his Confidential Memorandum to the Congressional Monopoly In- 
vestigating Committee, which has been made public, Assistant Secretary 
of State Berle says in part: 


“Regulation is always inherently dangerous; it is often unsound to have 
Government Boards making regulations, without assuming responsibility for the 
results. The decay of the Interstate Commerce Commission is an admirable 
illustration. Regulation is always an attempt to generalize and | have yet to 
see a regulation, either of my own making or of any one else’s that fitted the 
situation. Finally, there is always the certainty that, at some stage in the history 
of a regulative body, the regulations will be used for purposes which are either 
corrupt, political, or doctrinaire. Any of these three may produce violent and 
extremely unhealthy results.” 





BITUMINOUS COAL COMMISSION RULING HELD NOT 
JUDICIALLY REVIEWABLE 


The United States Court of Appeals for the District of Columbia 
has dismissed for lack of jurisdiction the petition for review filed by 
Mallory Coal Company and others against the National Bituminous Coal 
Commission, wherein it was sought to review the ruling of the Commis- 
sion of March 30, 1938, in which the Commission gave notice that infor- 
mation obtained from producers with respect to individual costs of pro- 
duction would be made available for introduction in evidence in mini- 
mum price hearings. 

Following the decision of the United States Court of Appeals for the 
District of Columbia in Mallory Coal Company, Et Al., v. National 
Bituminous Coal Commission, the Commission denied and dismissed the 
petitions of a number of producers which sought the vacation of its 
ruling of March 30, 1938, with respect to the introduction in evidence of 
1936 costs of production of individual producers. 





STATUS OF CARRIER—INDUSTRY EMPLOYEES 
UNDER TAXING ACTS 


The Bureau of Internal Revenue has ruled (C. T. 10) that an em- 
ployee performing services in repairing freight cars for the M Railroad, 
the carrier subject to the Carrier Taxing Act of 1937, and controlled 
by the O Steel Company, and who also performs similar services for the 
0 Steel Company, is an ‘‘employee’’ under the Carriers Taxing Act of 
1937, so far as he renders services to the M Railroad Company, and is 
an ‘‘employee’’ of the O Steel Company, under Title VIII of the Social 
Security Act to the extent that he renders services to that Company. 
The compensation received by him from the Railroad Company is sub- 
ject to the tax imposed by the Carriers Taxing Act, and the compensation 
received by him from the Steel Company is subject to the tax imposed 
by Title VIII of the Social Security Act. 
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Liberties Vouchsafed by Bill of Rights to be 
Defended by A. B. A. Committee 


Frank J. Hogan, President of the American Bar Association, on 
August 14th made public the names of the members of that Organiza- 
tion’s new Committee on the Defense of Liberties Vouchsafed by the 
Bill of Rights. The Committee, the personnel of which evidences an 
endeavor to have representatives from all parts of the country and ap- 
parently of different political views, is as follows: 


Grenville Clark, Chairman, New York City 

Douglas Arant, Birmingham, Alabama 

Zechariah Chafee, Jr., Professor of Law, Harvard 
Law School, Cambridge, Mass. 

Osmer C. Fitts, Ludlow, Vermont 

Judge Ernest A. Green, St. Louis, Missouri 

George I. Haight, Chicago, Illinois 

Monte M. Lemann, New Orleans, Louisiana 

John Francis Neylan, San Francisco, California 

Joseph A. Padway, Milwaukee, Wisconsin, and Washington, 
D. C. 


In making public the names of his Bill of Rights Committee, Presi- 
dent Hogan stated that he was sure it would be immediately recognized 
that the personnel of the Committee guaranteed the impartial per- 
formance of the public service which the House of Delegates of the 
American Bar Association had in mind when it authorized the appoint- 
ment of such a committee. 





RAILWAY EXPRESS AGENCY TAKES OVER SOUTHEASTERN 
EXPRESS COMPANY BUSINESS 


The Railway Express Agency, on August Ist, took over the express 
operations of the Southeastern Express Company, pursuant to authoriza- 
tion recently granted by the I. C. C. 





FLORIDA SHIP CANAL 


The Board of Army Engineers has rendered a final and complete 
report, carrying a recommendation that the Florida Ship Canal be fin- 
ished, at a cost of approximately $200,000,000. The report contains 
more than 600 pages, and will probably be published within the next 
month. The Canal was begun in 1935 with $5,400,000 of relief funds. 
Work was suspended the same year when these funds were exhausted 
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Tentative Program of the Ninth Annual Meeting 
of Association of Practitioners Before the 





Interstate Commerce Commission 


Hotel William Penn, Pittsburgh, Pennsylvania 


Wednesday, October 5, 1938 
2 P. M. (Standard Time)—Méeting of Executive Committee 


Thursday, October 6, 1938 
10 A. M. (Standard Time) —First Business Session 


Address of Welecome— 
[Speaker te be announced]. 


Address by Hon. Walter M. W. Splawn, Chairman, Interstate Com- 
merce Commission. 


Announcements of Committee on Arrangements, 
By Mr. John B. Keeler, Chairman. 


The President’s Address by Mr. H. D. Driscoll. 


Report of Committee on Nominations 
By Mr. Lawrence Chaffee, Chairman. 


Address—The New Federal Rules of Civil Procedure. 
[Speaker to be announced]. 


Report of Secretary and Executive Secretary, 
By Mr. Milton P. Bauman, Secretary. 


Report of the Treasurer, 
By Mr. Charles E. Bell. 


Address—‘‘The U. S. Maritime Commission and Its Work’’ 
By Mr. U. Bon Geaslin, General Counsel, 
U. S. Maritime Commission. 





Group Luncheon—12:30 P. M. (Standard Time) 


Cardinal Room, Hotel William Penn 
[Name of speaker and subject to be announced] 
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2 P. M. (Standard Time)—Second Business Session 


Report of Executive Committee. By Mr. Clarence A. Miller, 
Chairman. 


Address by Hon. Clyde B. Aitchison 
[Subject to be announced]. 


Report of Committee on Membership (See September Journat, p. 
505). By Mr. Ed. P. Byars, Chairman. 


Report of Committee on Procedure (See September JouRNAL, p. 598). 
By Mr. Eldon M. Martin, Chairman. 


Address, ‘‘ Progress In Federal Regulation of Motor Carriers’’ 
[Speaker to be announced]. 


Report of Committee on Printing and Publicity (See September 
JOURNAL, p. 513). By Mr. R. Granville Curry, Chairman. 


Report of Board of Editors, I. C. C. PrRacTITIONER’s JOURNAL. 
(See September Journat, p. 504). By Mr. Clarence A. Miller. 


7:30 P. M. (Standard Time) 
ANNUAL DINNER AND DANCE 


Cardinal Room, Hotel William Penn 
[Names of Toastmaster and Speaker to be announced] 
Dress Optional 


Friday, October 7, 1938 
10 A. M. (Standard Time) —Third Business Session 


Election of Officers. 


Report of Special Committee on Admission to Practice (See Septem- 
ber JouRNAL, p. 514). By Mr. Wilbur LaRoe, Jr., Chairman. 


Report of Committee on Education for Practice (See September 
JOURNAL, p. 500). By Mr. Warren H. Wagner, Chairman. 








Report of Special Committee on Semi-Centennial of I. C. C.— 
Cooley Bust (See September Journau, p. 517). By Mr. Clarence 
A. Miller, Chairman. 


Report of Committee on Professional Ethics & Grievances, (See 
September Journat, p. 515). By Mr. Fayette B. Dow, Chairman. 


Report of Special Committee on Reorganization of I. C. C. (See Sep- 
tember JourNaL, p. 503). By Mr. Harry C. Ames, Chairman. 


Report of Special Committee on Uniformity of Procedure before 
Federal Administrative Bodies. By Mr. Elmer A. Smith, Chair- 
man. 








12. 
13. 








er, 


er 


er 





527 





SEPTEMBER, 1938 








8. Report of Special Committee on Unauthorized Practice of Law. 
By Mr. Elmer A. Smith, Chairman. 


9. Report of Special Committee on Bills to Make Unlawful the Practice 
of Law before the I. C. C. by Others than duly Licensed Attorneys 
at Law. By Mr. Milton P. Bauman, Chairman. 


10. The Proposed Administrative Court— 
By Mr. Clarence A. Miller, Chairman, Executive Committee. 


11. Report of Memorials Committee (See September JourNa., p. 506). 
By Miss Pearle P. Cramer, Chairwoman. 


12. Recommendations As To Place For Holding Next Annual Meeting. 
13. New Business. 


GOLF TOURNAMENT 


Arrangements to be announced later. 





CHANGE IN NUMBERING AND ISSUANCE OF BOUND VOLUMES 
OF TREASURY DECISIONS 


The Treasury Department has given notice of changes in the num- 
bering of decisions appearing in the weekly ‘‘Treasury Decisions’’ and 
issuance of bound volumes thereof, the changes becoming effective 
after June 30, 1938. The weekly Treasury Decisions will be changed 
only by the omission of decision numbers from decisions of the Customs 
Court and the Court of Customs and Patent Appeals. 

Bound volumes of all decisions appearing in the weekly Treasury 
Decisions after June 30, 1938, will be available as follows: 


1. Administrative decisions, notices, etc., published in the weekly 
issue under the heading ‘‘CUSTOMS,’’ will be bound annually under the 
title ‘‘Treasury Decisions”’ ; 

2. Customs Court decisions will be bound semiannually and en- 
titled ‘‘United States Customs Court Reports’’; 

3. Court of Customs and Patent Appeals decisions will be bound in 
an annual volume as heretofore. 

Bureau of Internal Revenue Treasury decisions and the semiannual 
pamphlet index to the decisions pertaining to customs will be published 
as heretofore. 





KANSAS RAIL AND MOTOR CARRIER RATES INCREASED 

The State Corporation Commission of Kansas has authorized rail 
and motor carriers to increase freight charges 5% and 10% to coincide 
with the increases recently authorized by the Interstate Commerce Com- 
mission in Ex Parte 123. 











Freight Rate Differentials Major Problem of 
Southern Industry 







































The National Emergency Council in a report on ‘‘Economie Con- 
ditions of the South,’’ says that freight rate differentials constitute the 
major problem which faces almost all industry in the South. The report 
makes no direct recommendations for the solution of the problems of the 


South. 
The following is quoted from the report: 


“The present interterritorial freight rates which apply on movements into 
other areas of many southern manufactured and semifinished goods, and some 
agricultural products and raw materials, handicap the development of industry 
in the South. This disadvantage works a hardship particularly with regard to 
shipments into the important northeastern territory. This region, containing 
51 per cent of the Nation’s population, is the greatest consuming area. The 
southeastern manufacturer sending goods across the boundary into this region 
is at a relative disadvantage of approximately 39 per cent in the charges which 
he has to pay as compared with the rates for similar shipments entirely 
within the eastern rate territory. The southwestern manufacturer, with a 75 
per cent relative disadvantage, is even worse off. Such a disadvantage applies 
to the southern shipper even when, distance considered, he is entirely justified 
on economic grounds in competing with producers within the eastern territory. 

“In effect, this difference in freight rates creates a man-made wall to replace 
the natural barrier long since overcome by modern railroad engineering. Both 
actual and potential southern manufacturers are hampered because attractive 
markets are restricted by the existence of a barrier that is now completely 
artificial. The southern producer, attempting to build up a large-scale produc- 
tion on the decreasing cost principle, finds his goods barred con the wider 
markets in the Nation’s most populous area. In marketing his products over 
the wall he is forced to absorb the differences in freight charges. 

“Two chief reasons for higher freight rates have disappeared. One was the 
ag a expense of railroading in the South, due to physicial difficulties. This 

as been minimized by modern engineering. Another was the comparative lack 
of traffic that prevented the spreading of the cost. This no longer is the case, 
since many important southern roads have as great a traffic density as those 
above the Ohio River. The operating costs of southern lines today are lower 
than those in the eastern territory. 

“The artificial rate structure handicaps the South in its efforts to expand 
and diversify its industry. For example, under present conditions it is cheaper 
to concentrate and ship the South’s zinc ore to the North, where it is made into 
metallic zinc, used to coat northern steel, and shipped back to the South for its 
‘tin’ roofs and other galvanized iron-ware, than it is to convert this zinc ore in 
the South without the economic loss of cross hauling. 

“An equally serious deterrent to the South’s economic development has 
been the Nation’s traditional high tariff policy. The South has been forced for 
generations to sell its agricultural products in an unprotected world market, and 
to buy its canincmend goods at prices supported by high tariffs. The South, in 
fact, has been caught in a vise that has kept it from moving along with the main 
stream of American economic life. On the one hand, the freight rates have 
hampered its industry; on the other hand, our high tariff has subsidized industry 
in other sections of the country at the expense of the South. Penalized for 
pag hig and handicapped in its efforts to industrialize, the economic life of 
the South has been squeezed to a point where the purchasing power of the south- 
ern people does not provide an adequate market for its own industries nor an 
attractive market for those of the rest of the country.” 


In an address at Barnesville, Georgia, on August 11th, President 
Roosevelt said that among the many obvious needs to be attained quickly 
by the South should be the reduction of discriminatory freight rates. 
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Union Stock Yards Company Contests I. C. C. 
Order Holding It to be a Common Carrier 


The Union Stock Yards and Transit Company of Chicago has filed 
a petition in the United States District Court for the Northern District 
of Illinois asking that the order of the I. C. C. cancelling and suspending 
certain live stock service-charge schedules of the company be annulled, 
enjoined and set aside. 

The I. C. C. found the Union Stock Yard and Transit Company to be 
a common carrier subject to the Interstate Commerce Act, and the pro- 
posed cancellation by it of its tariffs naming loading and unloading 
charges on livestock at Union Stock Yards, Chicago, to be not justified. 
The suspended schedules were ordered cancelled. Commissioners Meyer, 
Eastman and Porter dissented, on the ground that the Stock Yard is no 
longer a common carrier, since it has leased its line of railroad, practi- 
eally in perpetuity, to the New York Central. Commissioner Eastman 
expressed the opinion that the issue is not likely to be settled until 
passed upon by the Supreme Court. 





NEW CANADIAN TRANSPORT ACT 


The Canadian Senate has given its approval to a bill changing the 
name of the Canadian Board of Railway Commissioners to the Board of 
Transport Commissioners, and authorizing a limited degree of regulatory 
control over water transportation. The effective date of the Act will be 
proclaimed when the Board signifies its readiness to assume the ad- 
ditional regulatory responsibilities. Bulk shipments of grain have been 
exempted from the broadened regulatory authority. The new law 
authorizes the institution of a system of agreed charges on railway traffic 
where competitive conditions require deviation from the regular tariffs. 
A railway may set up a special agreed rate in return for a pledge that 
it will be given all of the traffic. The agreed rates must be published in 
the official gazette, and must be made available to any and all shippers 
desiring them. 





ALLEGHANY eee i wee TO BE INVESTIGATED 


The Securities and Exchange Commission has announced an investi- 
gation to determine whether the Alleghany Corporation has filed false 
and misleading statements in the years 1935-1937 in its annual reports 
and registrations. The investigation is an outgrowth of the recent pro- 
ceeding of the SEC against the Missouri Pacific Railroad Company. 
SEC said it had reason to believe that a loss realized on a contract be- 
tween the Alleghany Corporation and the Chesapeake & Ohio Railway 
Company, covering the sale of certain properties to the road, was not 
disclosed in the reports of the Alleghany for the years 1935 to 1937, in- 
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At the Interstate Commerce Commission 





1. C. C. Declines to Suspend Tariffs Cancelling Free 
Pick-up and Delivery 


The I. C. C. declined to suspend tariffs filed by certain Eastern 
railroads providing for charges, ranging from 5 cents to 10 cents per 
hundred pounds, for performing collection and delivery service on L.c.l. 
freight, which became effective August 15th. 





Hoboken Manufacturers’ R. R. Co. Divisions Complaint 


The Hoboken Manufacturers’ Railroad Company, in Docket No. 
28078, has filed a complaint against the Abilene & Southern Railway 
Company and other carriers alleging that although the Trunk Line Asso- 
ciation agreed to increase the previous existing divisions or allowances 
accruing to the Hoboken out of the joint rates in the same percentages 
as the rates themselves were increased pursuant to the Commission’s 
order in Ex Parte 123, certain of the defendants have failed and refused 
to pay any portion of the increases in the joint through rates on freight 
moving over their lines, while other defendants have paid to and allowed 
the complainant a maximum of 10% or 5% (depending uyon the in- 
crease authorized in the joint through rates) of 60 cents per ton, not- 
withstanding the fact that on a substantial proportion of the freight 
handled by it the Hoboken’s previous divisions or allowances have sub- 
stantially exceeded 60 cents per ton. The Commission is asked to pre- 
scribe just, reasonable, equitable and adequate divisions. 





Cancellation of Rates and Routes via Short Line Railroads 


In I. & S. Docket No. 4510, the I. C. C., has suspended tariffs which 
would cancel joint through rates and routes via the Cedar Rapids and 
Iowa City Railway, the Chicago, Aurora & Elgin Railroad, the Chicago 
North Shore & Milwaukee Railroad Company, the Clinton, Davenport 
& Muscatine Railway, the Minneapolis, Northfield and Southern Railway, 
and the Waterloo, Cedar Falls & Northern Railway, as intermediate 
carriers. 

This proceeding has been assigned for hearing at Chicago on Septem- 
ber 22nd, Minneapolis on September 26th, and Waterloo on October 3rd. 





Cotton Rates from Oklahoma to New Orleans 


In a report and order in Docket No. 27804, decided July 22, 1938, 
the Commission has found present rates on cotton, in carloads, from 
compress points in Oklahoma to New Orleans, Louisiana, to be excessive, 
and orders that the excess collection cease and desist on or before October 
29, 1938, upon thirty days’ notice. 
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Postponement of Effective Date of Second Paragraph of Rule 27 of 
Tariff Circular 20 


The effective date of the second paragraph of Rule 27 of Tariff Cir- 
cular 20, heretofore extended to July 20, 1938, has been further extended 
by the I. C. C. until July 20, 1939. The extension is effective only as to 
tariffs which publish routing in the manner provided in Plan (2) of 
Rule 4 (k) of Tariff Circular 20. 





ee 


1. C. C. Declines to Modify Findings in Ex Parte 123 


The I. C. C. has denied the petition of the Board of Railroad Com- 
missioners of the State of North Dakota for modification of the findings 
with respect to the disposition of fractions in the Commission’s report 
of March 8, 1938, in Docket Ex Parte 123—Fifteen Percent Case, 1937- 
1938. 





Bellefonte Central R. R. Routes and Rates 


The I. C. C. has affirmed, upon reconsideration and reargument, its 
earlier finding that the prescription of interstate through routes and 
joint rates over the Bellefonte Central Railroad from Chemical, Penn- 
sylvania, via Tyrone, Pennsylvania, to destinations in Official Territory, 
is not necessary or desirable in the public interest. It also found that by 
reason of the long haul provision of Section 15 (4) of the Interstate Com- 
merce Act, through routes and joint rates may not be prescribed on 
traffic originating at Chemical, Pennsylvania, over the Bellefonte Cen- 
tral via Tyrone to points west of Tyrone. 





Railroad Construction Indices 


The Bureau of Valuation of the I. C. C. has released its revised 
compilation of railroad construction indices covering the year 1937. 
Taking 1909-1914 cost as 100, the index for the year 1937 for the rail- 
roads as a whole is 152. The peak was reached in 1920 when the index 
was 226. The low point was 1932-1933 when the index was 133. 





Eastern Passenger Fares in Coaches 


Reversing a former 6 to 5 decision, the I. C. C. on July 5th, entered 
an order authorizing an increase in passenger fares in coaches from 2 
cents per mile to 2.5 cents per mile on railroads in Eastern territory, the 
increase to be effective for a period of eighteen months. Commissioners 
Mahaffie and Miller, while agreeing with the action of the Commission, 
expressed the view that there is no warrant for the limitation of the 
increase to a period of eighteen months. Commissioner Porter dissented. 
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Express Rates 


Pursuant to motion made by National New York Packing and Ship. 
ping Company, Inc., and the United States Packing and Shipping Com- 
pany, the I. C. C. has directed the Railway Express Agency, Inc., and 
the Southeastern Express Company to produce for inspection, with 
copies to all parties of record in the Express Rates proceeding, parts of 
annual reports for the years 1931 and 1937. It has also directed the pro- 
duction of copies of the reports supplied to the Federal Coordinator of 
Transportation for the vear 1932, or for the years 1931 and 1937, or 
for some other typical period. 





Gulf, Mobile & Northern Service Order 


The I. C. C. has ordered that effective July 19, 1938, the Gulf, 
Mobile & Northern Railroad Company, and other common carriers which 
may be involved, shall divert to open routes through Jackson, Tennessee, 
traffic which the Gulf, Mobile & Northern would have handled through 
the Paducah gateway and at rates applicable through the Paducah gate- 
way. The Service Order was issued as the result of a decree of the Dis- 
trict Court of the United States for the Western District of Tennessee 
which, in effect, denies to the Gulf, Mobile & Northern relief by wav of 
compelling the Illinois Central to perform its contract granting the Gulf, 
Mobile & Northern the right to operate its trains over the Illinois Central 
tracks between Bemis (Jackson) Tennessee and Paducah, Kentucky. 





Service Order No. 55 Revoked 


The I. C. C. has revoked Service Order No. 55, issued June 11, 1934, 
pursuant to which the Denver & Rio Grande Western was authorized to 
use jointly the facilities of the Burlington and the Colorado & Southern 
Railway pending the completion of the Dotsero Cutoff. 





Free Transportation on Class | Steam Railways 


The Bureau of Statistics of the I. C. C. has issued Statement No. 
3815, entitled ‘‘Free Transportation On Class I Steam Railways Year 
Ended December 31, 1937.’ 

From this statement it appears that 2,650,019 free passes and free 
tickets were issued to employees or members of families of employees of 
carriers other than the respondent or to persons not employees or mem- 
bers of families of employees of any carrier. This includes 116,916 
passes issued by the Canadian National System that were valid in Canada 
and over its subsidiaries in the United States. The number of persons 
earried free, counting a man each time he took a trip, was 6,541,945, of 
which 1,010,266, or 15.4 per cent, were persons not carrier employees or 
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members of families thereof. The non-revenue passenger miles involved 
in this free travel aggregated 1,335,881,000, of which 121,610,000, or 9.1 
per cent, are ascribed to persons not carrier employees or members of 
their families. The estimated value of the reported free travel was 
$24,957,912 for the year, of which 90.9 per cent was for employees of 
earriers other than the respondent or for families of such employees. 





Increase in Pullman Fares and Charges Granted 


In Ex Parte 125—Increased Pullman Fares and Charges, 1937, 
the Interstate Commerce Commission granted the Pullman Company 
permission to increase its sleeping and parlor car rates 5%. The Com- 
pany had sought authority to increase the rates 10%. The resulting 
increased rates may be made effective upon not less than ten days’ notice. 
Commissioners Splawn, Eastman, Lee, Mahaffie and Miller filed con- 
curring opinions. Commissioner McManamy dissented. 





Warehousing and Storage at New York City 


The Baltimore & Ohio, Central Railroad of New Jersey, Delaware, 
Lackawanna & Western, Erie, Lehigh Valley, New York Central and the 
Pennsylvania have asked the Supreme Court to review the decision of a 
statutory three-Judge Court refusing to set aside the order of the Inter- 
state Commerce Commission in Ex Parte 104—Part VI—Warehousing 
and Storage at New York City. The Court will not announce its deci- 
sion on the request for review until it reconvenes in October. 





Practices of Pittsburgh, Lisbon & Western R. R. Co. 


At the request of the United States District Court for the Western 
District of Pennsylvania, the Interstate Commerce Commission has post- 
poned the effective date of its order in Docket 27402—Practices of the 
Pittsburgh, Lisbon & Western Railroad Company, until November 1, 
1938. 





Pennsylvania Anthracite 13th Section Case 


In Docket 28050—Intrastate Rates on Anthracite in Pennsylvania, 
the Interstate Commerce Commission has ordered an investigation insti- 
tuted, upon its own motion, to determine whether the rates and charges 
of common carriers by railroad operating in the State of Pennsylvania 
for the transportation of anthracite coal within the State of Pennsyl- 
vania, made or imposed by authority of the State of Pennsylvania, cause 
or will cause undue or unreasonable advantage, preference, or prejudice. 
The Public Utility Commission of Pennsylvania has dismissed, with- 
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out prejudice, the complaint of the Peiunsylvania Retail Coal Merchants 
Association, alleging that present intrastate railroad rates on anthracite 
coal are unreasonable. The Commission found that this complaint in- 
volves the same parties and substantially the same problems as were 
disposed of by its order of February 15, 1938, in which it ordered a 
reduction of rail rates on anthracite coal effective March 28, 1938. 





Louisiana & Arkansas Railway Company Merger 


Division 4 of the Interstate Commerce Commission has deferred 
disposition of the proceedings in Finance Docket No. 11,844—Louisi- 
ana & Arkansas Railway Company, Et Al, Merger, so as to afford oppor- 
tunity for the applicant to file petition on request for modification of the 
Commission’s plan for consolidation of railroads. 

These proceedings involve, among other things, the application of 
the Louisiana & Arkansas Railway Company and the Louisiana, Arkan- 
sas & Texas Railway Company for authority of the Louisiana Company 
to acquire stock control of the Texas Company, and for the merger of 
their properties into the Louisiana Company or ownership, manage- 
ment and operation. 





Mississippi 13th Section Case 


In Docket 28,051—Inercases on Mississippi Freight Rates and 
Charges, and Docket 23,911—Fertilizer and Fertilizer’ Materials wm 
Mississippi, the Interstate Commerce Commission has entered upon an 
investigation of the freight rates and charges for Mississippi intrastate 
traffic. These cases, and allied cases, will be assigned for hearing at a 
later date. The Commission will also include Docket 27940—Rates on 
Sand and Gravel Within the State of Mississippi, and Docket 27790— 
Mississippi Sand and Gravel Association v. L. & N. R. Co., Et Al. 





Texas 13th Section Complaint 


The railroads of Texas have filed a petition with the Interstate Com- 
merce Commission, under Section 13 of the Interstate Commerce Act, 
asking the Interstate Commerce Commission to raise the intrastate rates 
in Texas to the level of the interstate rates, as authorized by the Com- 
mission in Ex Parte 123. 





North and South Interterritorial Rates 


Hearings in Docket No. 27746—State of Alabama, Et Al, v. New 
York Central Railroad Company, Et Al., were concluded in Buffalo in 
Mid-July before Examiner H. C. Mattingly. During the course of the 
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hearings testimony was presented designed to support the contention of 
the Northern carriers that existing freight rates have not handicapped 
Southern industry in reaching Northern markets. Mr. W. N. Fay, 
Traffic Manager of the Vermont Marble Company, explained that his 
concern had consistently been outbid by Southern rivals in ecompeti- 
tion for large contracts in major Northern cities. Briefs in the case are 
to be filed by October 15th. 





Carriers Seek Extension of Bituminous Coal Rate Increase 


The Class 1 railroads filed with the I. C. C., on August 19th, a peti- 
tion asking authority to continue in effect, without expiration date, the 
increases in freight rates on bituminous coa! which were granted on 
October 19, 1937, but which terminate, according to the present order of 
the Commission, on December 31, 1938. 

The Consumers’ Counsel of the National Bituminous Coal Commis- 
sion has announced that he will oppose the petition filed by the rail- 
roads for a continuation of the freight rate increase on bituminous coal 
granted them in Ex Parte 115, which terminates on December 31, 1938, 
and which is 15 cents per ton in the West and 10 cents per ton in the 
East. These increases were disallowed in Ex Parte 123. 





RELATION OF CAPTALIZATION OF RAILROADS 
TO INVESTMENT 


The ratio of net capitalization of railroads in this country to invest- 
ment was 72.1 per cent in 1936, compared with 98.1 per cent in 1910. 
Salaries of railroad executives, general officers and assistants amount to 
1.4 per cent of railroad operating expenses. 





RAILROAD FUNDED DEBT OWNERSHIP 


Insurance companies, banks, endowed educational institutions, and 
foundations, on December 31, 1936, held $6,617,000,000, or nearly 56 per 
cent of the total railroad funded debt. 





EXPENSE OF PRINTING FREIGHT TARIFFS FOR YEAR 1936 


Vice President Cleveland of the Association of American Railroads, 
on July 27th, released information showing that the total 1936 cost for 
freight tariffs to all carriers was $3,655,397. Based upon detailed re- 
turns by carriers representing more than 90 per cent of the expense, the 
ey of cost of printing freight tariffs to $1,000 freight revenue was 

1.06. 














The Regulation of Motor Carriers 





1. C. C. to Prosecute Violations of Unification Provisions of 
Motor Carrier Act 


In application of Potashnick Truck Service, Inc., decided by Divi- 
sion 5 of the I. C. C. on August 3, 1938, comment is made that practi- 
cally all of the transactions involved resulting in unifications have been 
consummated in violation of Section 213 of the Motor Carrier Act, 1935, 
since prior approval of the Commission was not obtained. The Commis- 
sion says these are illustrative of numerous instances of violations of 
Section 213 which have come to its attention, and that in view of the 
amendment to paragraph 2 of Section 213 (b), by the Act of June 29, 
1938, which makes it clear that the Commission can prosecute under the 
general enforcement provisions for violations of this Section, as well as 
institute dissolution or divestment proceedings, that it is clear that the 
time for leniency in the enforcement of these provisions has passed, and 
that henceforth it will be the Commission’s purpose to prosecute under 
the general enforcement provisions of the Act in the event of failure to 
secure prior approval of unifications. 





Boston Commercial Zone Boundaries to be Fixed 


In Ex Parte No. MC-26, the I. C. C., by Division 5, on July 27th, 
entered into an investigation and inquiry, on its own motion, to deter- 
mine and define the area and extent of the municipality of Boston, 
Massachusetts, within the meaning of Section 203 (b) (8) of the Motor 
Carrier Act. Hearings were begun August 30th, at Hotel Manger, 
Boston, before Examiner P. R. Naefe. 





Motor Vehicle Safety Glass Replacements 


The I. C. C. has amended its Motor Carrier Safety Regulations, 
effective September 1, 1938, so as to prohibit the use of case-hardened 
glass in replacing the windshield, door or window of any motor vehicle 
coming under the regulations of the Commission. The Commission 
holds that laminated safety glass affords greater protection than does 
case-hardened glass. 





Only 34 Per Cent of Bus and Truck Drivers Take Physical Examination 


A report prepared by the Section of Safety and the Section of Re- 
search of the Bureau of Motor Carriers of the I. C. C. shows that only 34 
per cent of the drivers of interstate buses and trucks have undergone 
physical examination in connection with their employment. The report 
states that this fact will provide justification for a special study of this 
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factor in its relation to the safety of operation of interstate vehicles. 
The report was based on data submitted by 128,038 drivers engaged in 
driving motor vehicles for 22,532 carriers. 





Pool-Truck and Stop-Off Rules of Motor Carriers in the South 


Examiner Richard Yardley of the Bureau of Motor Carriers of the 
I. C. C. has recommended that the Commission find that the free stop- 
ping in transit rule and pool-truck charges of certain motor carriers in 
the South are unreasonable, unduly preferential and prejudicial, and 
that they be cancelled. He has recommended that a lawful rule and 
charges be prescribed. 





Investigation of Sizes and Weights of Motor Vehicles 


The I. C. C. has made public a notice outlining the scope and pro- 
cedure to be observed in connection with its investigation in the matter 
of regulations governing the sizes and weight of motor vehicles. The 
investigation will be conducted by Division 5 of the Commission. Hear- 
ings will be held in various parts of the country at dates to be later 
announced. 

According to the notice, the Commission plans to obtain from State 
officials data as to limitations prescribed by the States, the reasons there- 
for, and the views of the States as to their effect. The Commission’s 
staff, with the cooperation of other Federal agencies, will make many 
studies in connection with the investigation. 





Motor Carrier Applications 


In an address before the Texas Motor Transportation Association at 
Dallas, Texas, Mr. Jack Garrett Scott, Chief of the Legal Division, 
Bureau of Motor Carriers of the I. C. C., said that a total of 91,540 motor 
earrier applications have been filed with the Commission since the enact- 
ment of the Motor Carrier Act, 1935.. Of these, 80,854 were ‘‘grand- 
father clause’’ applications; 5,374 were for new operations and exten- 
sions and 5,312 were ‘‘grandfather clause’’ applications filed after the 
statutory time limit. Up to the present time 79,472 field investigations 
have been completed, and 72,277 orders issued on ‘‘grandfather clause’’ 
applications. There have been a total of 4,595 public hearings held on 
applications for operating authority, and 386 applications have been 
acted upon without hearings. The Commission hopes that all ‘‘grand- 
father clause’’ certificates and permits will have been issued by Septem- 
ber 1, 1938, except in the few very complex cases. If public hearings 
were held on every ‘‘grandfather clause’’ application, Mr. Scott said, it 
would require thirty years to finish them. Since the Commission’s in- 
surance regulations became effective, over 40,000 insurance policies have 
been filed by motor carriers, in addition to 831 surety bonds and many 
other miscellaneous types of securities under the rules. 
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Motor Carrier Commodity Rates in New England 


Proposed rates, charges, regulations, and practices for application to 
the transportation of property by common carriers by motor vehicle and 
for joint motor-water movements between points in New England, and 
between points in New England, on the one hand, and points in North- 
ern New Jersey and Eastern New York, on the other, as contained in 
schedules filed to become effective November 1, 1937, have been found 
by the I. C. C. to be unlawful. The suspended schedules have been 
ordered cancelled. The rates were held unlawful to the extent that they 
would result in reductions in the present rates and charges. 





Motor Carrier Insurance Allowances 


The petition of Armour and Company for a reopening and further 
hearing of I. & S. Docket M-10—IJnsurance Allowances, has been denied 
by the I. C. C. 





Freight Forwarders Held Not Subject to Motor Carrier Act 


In Acme Fast Freight, Inc., Docket MC-2200, the I. C. C. has held 
that freight forwarders are neither motor common carriers nor brokers 
and are not subject to the Motor Carrier Act, 1935. It upheld an earlier 
ruling of Division 5 that Acme was not entitled to a certificate based on 
the operations of independent carriers. It reversed Division 5 so far as 
that Division held that in arranging for the transportation Acme acted 
as a broker. The Commission’s decision was unanimous, with exception 
of a partial dissent by Commissioner Caskie, with Commissioners Ma- 
haffie and Lee not participating. 





Suspension of Certificates for Violation of Hours of 
Service Laws Upheld 


The appeal of the H. P. Welch Trucking Company, Somerville, 
Massachusetts, from an order of the Public Service Commission of New 
Hampshire, suspending the company’s certificates for five days for vio 
lation of State Hours of Service Laws, has been dismissed by the Su- 
preme Court of New Hampshire. In dismissing the appeal the Court 
said : ‘‘ We hold it was not the intention of Congress to enter the field of 
regulation of hours of service of truck drivers engaged in interstate com- 
merce until the effective date of the Interstate Commerce Commission’s 
ruling upon the subject.’’ 





Motor Carrier Rates in Central Territory 


Division 5 of the I. C. C., in Docket Ex Parte MC-21, following an 
investigation, has prescribed minimum reasonable class and commodity 
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rates of common carriers by motor vehicle for the transportation of 
property between points in Illinois, Indiana, Iowa, Kentucky, Michigan, 
Missouri, New York, Ohio, Pennsylvania, West Virginia, and Wisconsin. 





Motor Carrier Rates in New York, New Jersey, 
Pennsylvania and Delaware 


In Docket Ex Parte MC-20—Motor Carrier Rates in New York, New 
Jersey, Pennsylvania and Delaware, the I. C. C. requested additional in- 
formation relative to income statements of Class I common carriers of 
property by motor vehicle. The additional data had to be furnished on 
or before July 13th. 





California Motor Carrier Rates 


The I. C. C. has ordered an investigation of the rates, charges, classi- 
fications, ete., applicable to the transportation of property in interstate 
or foreign commerce by common carriers and contract carriers by motor 
vehicle within the State of California, and has assigned the proceeding 
for hearing on September 7, 1938, at the Empire Hotel, San Francisco, 
with Commissioner Lee presiding. The proceeding is captioned Docket 
Ex Parte No. MC-24—California Motor Carrier Rates. 

Division 5 of the I. C. C. ordered Class I contract carriers of prop- 
erty by motor vehicle to file income statements for the year 1937 and for 
the first six months of 1938, on or before August 31, 1938. 





Railroad Policy with Respect to Motor Carrier Subsidiaries 


The Western Association of Railway Executives has adopted the 
following resolution : 


‘*REsoLveD, That legislative proposals, designed to fairly equalize 
competitive conditions between railroads and other forms of transporta- 
tion and which have reasonable probability of being beneficial to rail- 
roads, will not be opposed because of their possible prejudicial effect on 
highway transport subsidiaries. ’”’ 





Use of Various Highways by Motor Carriers 


In Docket MC-42487, Examiner Stephan of the I. C. C. has recom- 
mended that the Consolidated Freight lines, Inc., of Portland, Oregon, 
should be restricted to the use of highways used by it prior to and since 
June 1, 1935, the ‘‘grandfather’’ clause date. He has recommended that 
the Commission find that the failure of the motor carrier to confine its 
operation to those highways traversed by it on and before June 1, 1935, 
is a violation of the Motor Carrier Act. The Commission has not acted 
upon his report. 
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Motor Carriers Operating Without |. C. C. Authority Fined 


A motor truck carrier who pleaded guilty to ten counts of a crimi- 
nal information charging operation as a motor common carrier in inter- 
state commerce without proper authority from the Interstate Commerce 
Commission was fined $50.00 on each count, or a total of $500.00, in the 
United States District Court for the Eastern District of Kentucky, and in 
default of payment of his fine was committed to prison until $100.00 of 
the fine is paid. The remaining $400.00 of the fine was suspended, condi- 
tioned on future adherence to the provisions of the Motor Carrier Act, 
1935. 

In the United States District Court for the Northern District of 
Georgia a motor carrier operator pleaded guilty to forty-five counts of an 
information charging operation as a common carrier without an I. C. C. 
certificate, and without filing rates, and operation as a contract carrier 
without a permit, and was fined $100.00. The low fine was said by the 
Court to be based upon the poor financial circumstances of the 
defendant. 





Motor Truck Traffic Decreases in Volume 


The movement of freight by motor truck in July, 1938, was 16.34 per 
cent below that for the corresponding month of 1937. 





New Jersey Requires Motor Tractors to Stop at Railroad Crossings 


A new Traffic Act in New Jersey requires all tractors, semi-trailers, 
full trailers, or any combination of vehicles, regardless of whether empty 
or loaded, and regardless of type of cargo, to come to a full stop 50 ft. 
before crossing any railroad crossing, shift gears, and then proceed to 
cross only after the driver has assured himself that no trains are 
approaching. 





Administrative Rulings of Bureau of Motor Carriers 


The Bureau of Motor Carriers of the Interstate Commerce Commis- 
sion has issued Administrative Ruling No. 74, as follows: 

Question: Are motor vehicles which are engaged in the transporta- 
tion of smoked fish, dried fish, pickled fish, salted fish, and picked 
lobster or crab meat, subject to the exemption contained in Section 203 
(b) (6) of the Motor Carrier Act, 1935? 

Answer: No. The parenthetical phrase ‘‘not including manufac- 
tured products thereof’’ is held to modify the words ‘‘fish (including 
shell fish)’’ as well as to modify the words ‘‘agricultural commodities.’’ 
See Administrative Ruling No. 48. Smoked fish, dried fish, pickled fish, 
salted fish and picked lobster or crab meat of the lobsters or crabs are 
cooked, are manufactured products. Therefore, vehicles used in trans- 
porting the above commodities are not exempt under Section 203 (b) 


(6). 








er 








SEPTEMBER, 1938 





The Bureau has issued Administrative Ruling No. 75, as follows: 

Question: What do the terms ‘‘ Initial Movements,’’ ‘‘Secondary or 
Subsequent Movements,’’ and ‘‘Movements or Transportation for Fleet 
Users’’ mean, when used in certificates and permits issued to carriers of 
automobiles ? 

Answer: The term ‘‘Initial Movements’’ means transportation of 
New motor vehicles from a place of manufacture or assembly, specifically 
authorized to be served as a point of origin by the originating carrier’s 
certificate or permit, to any point or place upon the authorized route or 
within its defined territory for delivery to consignee or to a connecting 
carrier. 

The term ‘‘Secondary or Subsequent Movements’’ means transporta- 
tion of motor vehicles, except transportation of new motor vehicles from 
a place of manufacture or assembly, by a carrier to, from, and between 
all points and places upon its authorized route or routes or within its 
authorized territory for delivery to consignee or connecting carriers. 
Such movements also include cross movements, back hauls, and move- 
ments to and from body and specialty plants upon the route or routes 
or within the authorized territory of the carrier. 

The term ‘‘Movements or Transportation for Fleet Users’’ means 
transportation by a carrier of motor vehicles originating at a place of 
manufacture or assembly at a point specifically authorized to be served 
by the carrier as a point of origin in its certificate or permit to or for 
persons who use so large a number of motor vehicles in their operations 
that the aggregate of such vehicles operated by any one such person is 
commonly called his fleet. 





Power of I. C. C. to Seek Injunction Against Motor Carrier Act 
Violations Upheld 


Judge Dickinson of the United States District Court for the East- 
ern District of Pennsylvania has sustained the right of the Interstate 
Commerce Commission to seek an injunction in the Federal Courts to 
restrain violations of the Motor Carrier Act, 1935. The Court over- 
ruled motion by the Overnight Motor Freight Transportation Company 
for dismissal of the Commission’s complaint. The carrier contended 
that the Court had no jurisdiction for the reason that the alleged prac- 
tices were of the discriminatory type over which the I. C. C. has 
exclusive jurisdiction. 





I. C. C. Power of Suspension Not judicially Reviewable 


A statutory three-Judge Court, sitting as the United States District 
Court for the District of Massachusetts, in the case of Manhattan Tran- 
sit Company, Et Al., v. United States, Et Al., has held that the question 
as to whether rate schedules should be suspended during the investiga- 
tion of them by the I. C. C. is a matter of administrative discretion 
with the Commission, and not subject to judicial review. The Court 
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refused to vacate an order of the I. C. C. suspending operation of a 
proposed rate schedule filed by a motor carrier pending a hearing by 
the Commission. 





Motor Carrier Act Violations 


To July 15th, 75 motor carriers in the United States have been fined 
$227,870 for violations of the Motor Carrier Act, 1935. Thirty shippers 
have been fined $31,654. Injunctions restraining further violations of 
the Act were filed in all cases of rate violations. 





Wool Transportation by Motor Vehicle In and Around Boston 


In Docket Ex Parte MC-25, Division 5 of the I. C. C. ordered an 
investigation of the practices and charges of motor carriers with respect 
to the transportation of wool to certain points within the municipal area 
of Boston, Massachusetts. The proceeding was assigned for hearing at 
the Hotel Manger, Boston, on August 30, 1938, before Examiner P. R. 
Naefe. 





Contract Motor Carriers Resist Commodity Limitations 


During the course of hearings on applications of Keystone Trans- 
portation Company and others, contract motor carriers took the posi- 
tion that the I. C. C. has no power to limit the commodities these car- 
riers may transport, and that the power of the Commission is limited to 
defining the territory in which they may operate. This position is op- 
posed by the common carrier motor vehicle operators. 





Bureau of Motor Carriers Establishes Branch Office at Helena, Mont. 


Establishment of a branch office of the Bureau of Motor Carriers at 
Helena, Montana, has been announced. District Supervisor Lelland M. 
Cowan will be in charge, and will have jurisdiction over all interstate 
motor carriers domiciled in Montana. 





Court Holds I. C. C. Misapplied Motor Carrier Act 


A statutory three-judge Court, sitting as the United States District 
Court for the District of Oregon, in Maher v. United States, has held 
that the Interstate Commerce Commission misapplied the ‘‘grandfather”’ 
clause of the Motor Carrier Act, 1935, in declining to issue a permit for 
operation as a common carrier to applicant who had operated an ‘‘any- 
where-for-hire’’ service. 
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The Commission refused to issue the permit on the ground that the 
applicant had no ‘‘regular’’ route on June 1, 1935, and that the appli- 
eant’s change from an ‘‘anywhere-for-hire’’ service to a fixed termini 
operation after June 1, 1935, destroyed his right to a grandfather clause 
certificate, notwithstanding that all his transportation was over the same 
route and within a definite territory. 

In its opinion the Court states that Congress, intending to protect 
the business of those previously engaged in interstate transportation by 
motor vehicle, contemplated the continuance of any service, whether reg- 
ular or irregular, seasonal or continuous, actually requisite or not, and 
that apt words would have been used in the statute if it had been in- 
tended to denounce a change of one type of service to another. 

The Court also held that the Commission should have made a finding 
as to whether the proposed services is or will be required by the present 
or future public convenience and necessity, required by Section 307 (a). 
It held that an applicant that cannot qualify under Section 306 is 
entitled to have his same application automatically considered under 
Section 307, and overruled the decision of the Commission that a new 
application must be filed. 





Massachusetts Has Motor Carrier Act 


Provisions of the new Motor Carrier Act will soon be put into effect 
in Massachusetts. All new permit plates will cost $5.00 instead of the 
present $1.00 fee. The new fee will apply to interstate as well as to 
intrastate plates. A major change in the new law is the rewriting of the 
definition of common and contract carriers to make the law similar to 
the Federal Motor Carrier Act, 1935. The majority of Massachusetts 
carriers will soon become irregular route common carriers. 





1. C. C. Contract Motor Carrier Order Attacked as Inadequate 


The order of the I. C. C. requiring a contract motor carrier to file a 
copy of his contract within twenty days after it goes into force, has 
proved inadequate to protect the common carrier, according to the argu- 
ment of counsel for the Common Carrier Division of the Central Motor 
Freight Association, before Division 5 of the I. C. C. with respect to 
limitations to be placed in permits of contract carriers. The Commis- 
sion now has the subject under consideration. 





Motor Carriers Required to Make Monthly and Quarterly Reports 


The I. C. C. has ordered Class 1 common or contract carriers of 
passengers to make quarterly reports of revenues, expenses and other 
statistics, and monthly reports of total passenger revenues and number 
of passengers carried. Class I common and contract motor carriers of 
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property are required to make quarterly reports of revenues, expenses be key 
and other statistics. Forms for making the various reports have been The vs 
prescribed by the I. C. C. 











T 
Motor Carrier Rates in New England matel: 
Division 5 of the I. C. C., following an investigation, has prescribed by me 
minimum reasonable class and commodity rates of common carriers by 
motor vehicle for the transportation of property between points in New 
England, and between points in New England on the one hand and 1 
points in eastern New York and northeastern New Jersey on the other. enty-1 
their 
prope 
Contract Carrier May Employ Common Carrier a 
For Off-Route Deliveries sities 
In Docket MC-61602—Application of E. M. Holmes, Transporta- 
tion, Division 5 of the I. C. C. has ruled that a contract carrier, under 
certain circumstances, may lawfully arrange with common carriers for ’ 
performance of delivery and off-route service, without losing its contract of tl 
carrier status. have 
freig 
Motor Carriers Prosecuted for Granting Shipper Free Storage ae 


A motor carrier and a shipper have had criminal informations filed 
against them charging that the motor carrier granted concession to ship- . 
per through the device of furnishing storage without charge beyond the FO 
free time specified in tariffs. 











cont 
This 
Northland Greyhound Lines Held Great Northern Railway Affiliate a 
Division 5 of the I. C. C., with Commissioner Eastman dissenting, 
has held the Northland Greyhound Lines, Inc., to be an affiliate of the 
Great Northern Railway Company, in Docket MC-F-463. and has de- 
ferred action on the Greyhound’s application for authority to purchase _ 
certain operating rights of several motor carriers until it supplies the ties 
statute-required proof that the service of the Great Northern Railway es 
will be improved by the acquisition of the motor lines. 
Curbing of Trucks on Roads Favored 
con 
A strong public sentiment for the restriction of freight trucks on for 
the highways during week-ends and holidays, as provided by law in sev- pel 
eral Midwestern States, is revealed in a cross-section survey just com- wa 
pleted by the American Institute of Public Opinion. On 
To test public sentiment on the question, the institute asked a re: 


cross-section of voters in all States: ‘‘Do you think freight trucks should 
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1ses be kept off highways during certain hours on Sundays and holidays?’’ 
een The vote was: 
TEP ‘snnctinieisnmactastonmaniatiien 73 per cent 
UE . sinsnenstpennnncmnidiniabiiis 27 per cent 
The survey found car owners and non-car owners voting in approxi- 
mately the same ratio in favor of the restrictions. Both approved them 





ned by more than 70 per cent. 

by 

lew Minnesota Motor Carriers Must Provide Insurance 

ind The Minnesota Railroad and Warehouse Commission has cited sev- 
er. enty-nine motor truck operators to appear before it and show cause why 


their permits should not be permanently suspended for failure to carry 
proper Public Liability and Property Damage insurance. Truckers 
who perform service only within thirty-five miles of their own post offices 
are exempt. The law applies to all other truckers operating in the State. 














ta- Motor Carriers Warned About Violations of Extension 

os of Credit Orders 

4 Because of the widespread violations of the credit extension order 
of the Interstate Commerce Commission, motor carriers and shippers 
have been warned that both are liable for such violations. All motor 
freight charges of common carriers must be paid within seven days from 
the time bill is rendered. The Commission has warned that drastic 

. enforcement of this rule is coming. 

e 

D- 

he “FORTUNE” MAGAZINE ARTICLE ON SHORT LINE RAILROADS 

The August number of Fortune Magazine, released on July 25th, 

contains an article on short line railroads, captioned ‘‘Baby Railroad.’’ 
This article tells the story of railroading in human terms and shows 

te clearly how tremendously important any railroad is to the life of its 
communities. 

g, 

“ NATURAL GAS REGULATION BEGUN 

= The Federal Power Commission has begun its administration of the 

- recently-enacted Natural Gas Act. This law brings interstate gas utili- 

y ties under the same general supervision as has been exercised over 
electric utilities under the Federal Power Act. 

CANADIAN FREIGHT RATES 
Th Canadian freight rate index number for forty-eight commodities 
" coming under the general classification of agricultural, animal, mine, and 





forest products, as well as manufactures and miscellaneous, was 94.79 
q per cent on December 31, 1936, using the 1913 to 1936 level as 100. This 
was less than for any period since March 15, 1918, when it was 79.58. 
On September 13, 1920, the freight rate index stood at 124.89. The 
results of the study were announced by the Transportation and Public 
Utilities Branch of the Dominion Bureau of Statistics. 








At the Maritime Commission 
Maritime Commission to Promulgate New Shipping Tariff Rules 


The United States Maritime Commission has been engaged in hear- 
ings to develop rules and regulations governing steamship tariffs of com- 
mon carriers by water, under the broadened provisions of the Shipping 
Act of 1933, which give the Commission the authority to determine, 
prescribe and order enforced maximum or minimum or maximum and 
minimum rates. This authority is conferred on the Commission with 
respect to every common carrier by water in interstate commerce as de- 
fined in Section 1 of the Shipping Act of 1916. The 1938 amendments 
require steamship operators to file tariff schedules with the Maritime 
Commission showing their actual freight rates and prohibit changes 
being made in those rates except on 30 days’ notice unless shorter notice 
authority be granted by the Commission. 





Maritime Commission Takes Over Dollar Steamship Lines 


The United States Maritime Commission has entered into an agree- 
ment with Dollar Steamship Lines to acquire approximately 90% of the 
Company’s voting stock. The operations generally will remain in Com- 
pany hands. 





Matson-Dollar Line Contract Cancelled by Maritime Commission 


The United States Maritime Commission has announced its disap- 
proval of an agreement under which the Matson Navigation Company 
collected fifty per cent of the Dollar Line’s gross receipts from the lat- 
ter’s Hawaii-Pacific Coast traffic. The agreement was filed with the old 
United States Shipping Board on April 29, 1930 and approved by it, 
without a hearing, on April 30, 1930. The Maritime Commission held the 
agreement to be detrimental to the commerce of the United States. The 
finding of the Maritime Commission was without prejudice to the right 
of the parties to file an agreement consistent with its views. 





In Com Co’s Twelfth Annual Tournament for the 
Practitioners’ Trophy 


The In-Com-Co’s twelfth annual tournament for the Practitioners’ 
trophy will be held this year on September 20th at Indian Spring 
Country Club. The entire day will be devoted to the tournament. All 
practitioners are invited to participate, and flights will be based upon 
the number of such entrants. The entrance fee of $1., in addition to the 
greens fee, will be used to purchase prizes for the winners. 

If you expect to be in Washington on that day, be sure that your 
sticks are included in your baggage. 
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The Federal Register 


The Federal Register, a United States Government publication, dis- 
tributed daily Tuesday through Saturday, contains the official texts of 
all current Presidential proclamations, Executive orders, and all other 
orders, regulations, certificates, codes, licenses, notices, or similar docu- 
ments having general applicability and legal effect, issued or prescribed 
by the President of the United States, executive departments and other 
agencies of the executive branch of the Government. 

The Federal Register Act provides that no such document becomes 
valid as against persons without actual notice thereof until filed with 
the Federal Register Division and made available for public inspection. 
The contents of the Federal Register are required by law to be judicially 
noticed and may be cited by volume and page number. 

Publication of any document in the Federal Register créates a rebut- 
table presumption that it was duly issued, prescribed, or promulgated; 
that it was duly filed with the Division and made available for public 
inspection at the date and hour stated in the printed notation; that the 
copy contained in the Federal Register is a true copy of the original and 
that all requirements of the Federal Register Act have been complied 
with. 

Recommendations made in 1934 by the American Bar Association’s 
Special Committee on Administrative Law for Federal Legislation re- 
quiring the central filing and publication of Federal documents of gen- 
eral applicability and legal effect formed the basis of the Federal 
Register Act. 

Eight thousand six hundred and twenty documents were published 
in the Federal Register from March 14, 1936, to May 14, 1938, including 
843 issued by the I. C. C. 

Daily issues of the Federal Register are furnished by mail to sub- 
seribers, free of postage, for $1 per month or $10 per year, payable in 
advance, by the Superintendent of Documents, Government Printing 
Office, Washington, D. C. 





Maritime Labor Board Appointments 


President Roosevelt has appointed members of the Maritime Labor 
Board as follows: : 

Robert W. Bruere, of New York City, an author and educator, who 
was Chairman of the Cotton Textile Industrial Relations Board under 
the NRA. 

Louis Bloch, of California, who has been labor adviser to the Mari- 
time Commission. 

Claude E. Seehorn, of Colorado, a Vice President of the Brotherhood 
of Locomotive Firemen and Enginemen. 
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Civil Aeronautics Authority Appointments 


President Roosevelt made the following appointments to the Civil 
Aeronautics Authority, and its underlying offices, on July 7, 1938: 


Members of the Authority 


Epwarp J. Nosue, of Connecticut, Chairman, and now Chairman of 
the Board of Life-Savers Corporation, and a heavy investor in aviation 
companies. He is a Republican. 

HaRLLEE Branca, of Georgia, Vice-Chairman. He is now Second 
Assistant Postmaster General, and a Democrat. 

G. Grant Mason, of New York and the District of Columbia. He 
is a Vice President of the Pan-American Airways, and a Democrat. 

Rosert HInckKLeEy, of Utah, a Democrat. 

OswaLp Ryan, of Indiana, now General Counsel of the Federal 
Power Commission, and a Republican. 


Administrator 


Cuinton M. Hester, of Montana, and now Assistant General Coun- 
sel of the Treasury Department, was appointed Administrator of the 
Authority. 

Air Safety Board 


THomas O. Harpin, of Texas, and Sumter Smiru, of Alabama, were 
appointed members of the Air Safety Board, to function within the 
Authority. The third member will be appointed later. 

The members of the Civil Aeronautics Authority took oath of office 
on August 9, 1938, and officially began their duties on August 22, 1938, 
when the new Civil Aeronautics Act became effective. The Authority 
will attempt to aid the Nation’s airlines by a thorough, upward adjust- 
ment of rates paid for carrying the mail. The Authority also has to 
make a comprehensive survey of the Nation’s airports, conduct negotia- 
tions for international flying, and give consideration to the private 
flying problem. The Authority absorbed the Bureau of Air Commerce 
of the Department of Commerce, and the Bureau of Air Mail of the 
I. C. C., and some of the functions of the State and Post Office Depart- 
ments. 


Wage-Hour Act Administrator Appointed 


Eumer F. Anprews, Industrial Commissioner of New York State, 
has been appointed by President Roosevelt to administer the Wage- 
Hour law, known as the ‘‘ Fair Labor Standards Act of 1938.”’ 








Justice Cardozo Dead 


Associate Justice Benjamin N. Cardozo, of the United States Su- 
preme Court, died July 9, 1938, at the age of 68. 
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Former Government Employees May be 
Restricted From Practice Before 
Government Tribunals 


JuDGE Bary of the United States District Court for the District 
of Columbia, in the case of Glass v. Ickes, has sustained the validity of 
an order prohibiting former Government employees from practicing 
before Government tribunals for a period of two years after they leave 
the Government service. The petitioner was formerly a lawyer in the 
Petroleum Section of the Department of the Interior, and head of the 
legal staff in the East Texas field, when he resigned to accept a posi- 
tion with a private company. The Secretary of the Interior barred him 
from serving before the East Texas Tender Board for a period of two 
years. 

Many of the Government Departments have, as a part of the rules 
of practice, provisions prohibiting former members or employees from 
appearing before those tribunals for a period of two years after they 
leave the Government service. This is the first case in which such rule 
has been attacked and sustained. 





REVISION OF THE RATE MAKING RULE URGED 


In an address on August 20th, before the Nickel Plate Veterans’ 
Association, at Cedar Point, Ohio, Mr. M. J. Gormley, Executive Assistant 
of the Association of American Railroads, urged revision of the rate- 
making rule so as to permit the railroads greater latitude in pricing 
their product to meet fluctuations in the costs of operation. Mr. Gormley 
said: ‘‘The experience of the past 15 months has shown the imperative 
necessity of such a change. With the greatly increased cost of operation, 
the railroads have been unable to adjust their prices to meet expenses, by 
reason of the unfortunate language in the rate-making rule of the Inter- 
state Commerce Act, which has been construed by a majority of the 
Commission as requiring it to substitute its judgment for that of rail- 
road management as to what the basis of rates should be in order to yield 
needed revenue. The railroad program calls for a revision of Section 
15a of the Interstate Commerce Act, the rate-making Section, as will 
direct the Commission to consider the revenue needs of the railroads as a 
primary consideration.’’ 





RAILROADS OPPOSE REDUCED RATES ON GRAIN FOR EXPORTS 


The Board of Directors of the Association of American Railroads 
on August 26th, voted against proposals to reduce rates on Grain for 
export. 
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BUREAU OF AGRICULTURAL ECONOMICS ESTABLISHES 
TRANSPORTATION DIVISION 


The establishment of a Division of Transportation in the Bureau of 
Agricultural Economies has been announced. Dr. Ralph L. Dewey will 
be in charge of the new Bureau, having assumed his duties on July Ist. 
He was formerly in charge of transportation studies at Ohio State Uni- 
versity and has been associated with transportation activities in various 
Government agencies. The Bureau of Agricultural Economies has been 
designated by the Secretary of Agriculture as the agency to administer 
Section 201 of Title II of the Agricultural Adjustment Act of 1938, 
relating to transportation of farm products. The Division of Transpor- 
tation has been created to enable the Bureau to carry out this responsi- 
bility. 

It was later announced that the newly-created Division will not 
make any early attempt to obtain reductions in freight rates on farm 
products, but will make an investigation of freight rates charged by rail- 
road and other transportation services. 





EQUALITY OF TRANSPORT REGULATION URGED 


Recommending that interstate regulation be applied in equal mea- 
sure to all forms of transportation through one Federal body, such as the 
I. C. C., the Transportation Association of America has made public the 
first of a series of brochures on its national transportation program. The 
equality of regulation would be applied, under its program, to railroads, 
water carriers, motor carriers, pipe lines and air carriers. 

The Association also recommends the formation of a joint permanent 
committee selected by railroads, water carriers, air carriers and motor 
carriers, for the purpose of investigating the possibilities of coordination 
or integration of facilities throughout the country, and to recommend 
methods and legislative requirements necessary to achieve these ends. 





U. S. CHAMBER OF COMMERCE CALLS TRANSPORTATION 
CONFERENCE 


The United States Chamber of Commerce has called a transportation 
conference, to be held in Washington on September 14th and 15th, to 
which representatives of the principal business organizations concerned 
in the transportation situation have been invited. Among the subjects 
which have been suggested for consideration are policies having to do 
with railroad revenues; policies affecting economies in railroad oper- 
ations; problems of competition among transportation agencies; and the 
question of the organization of Government agencies dealing with trans- 
portation. 
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PRESIDENT ROOSEVELT AGAIN URGES ST. LAWRENCE 
WATERWAY 


President Roosevelt, in his recent address at Ivy Lea, Ontario, Can- 
ada, again urged joint action by the United States and Canada in devel- 
oping the St. Lawrence River as a waterway and a source of electric 
power. Premier Hepburn of Ontario, however, said that his Government 
never could consent to this. Officials in Washington later said they did 
not believe Mr. Hepburn’s opposition would wreck the prospects of the 
project, and that the State Department intends to urge the negotiation 
of a treaty to carry it through. 





GOVERNMENT BUYS CHESAPEAKE AND OHIO CANAL 


Receivers for the Chesapeake & Ohio Canal, which extends from 
Washington, D. C., to Cumberland, Maryland, have signed a contract 
with officials of the Department of the Interior for the sale of the water- 
way to the United States Government for $2,000,000. The contract re- 
quires the approval of the Cireuit Court of Washington County, Mary- 
land, and the United States District Court for the District of Columbia, 
before it can be consummated. The stock of the Chesapeake & Ohio 
Canal Company is owned by the Baltimore & Ohio Railroad Company. 
The sale price of the canal is to be credited by the RFC against the 
indebtedness of the Baltimore & Ohio to it. 





THE WRECK OF THE “OLYMPIAN” 


The Director of the Bureau of Safety of the I. C. C., in a report 
made public on August 20th, found that the wreck of the ‘‘Olympian’’, 
the fast passenger train on the Milwaukee, near Saugus, Montana, on 
July 19, 1938, was due to the undermining of the piers of a bridge span- 
ning Custer Creek caused by a cloudburst. According to the report, 41 
passengers, 2 persons carried under contract and 4 employees on duty 
lost their lives, and 56 passengers, 1 person carried under contract, 13 
employees on duty and 5 employees off duty were injured. 





RFC LOANS TO RAILROADS 


The Reconstruction Finance Corporation has announced that at 
the close of business, July 31, 1938, it had loaned railroads $583,130,- 
739.11. Repayments of $190,326,365.25 have been made. The Corpora- 
tion has approved, in principle, loans in the amount of $57,670,076, upon 
the performance of specified conditions, but the funds have not yet 
been disbursed. 















I. C. C. Questions Railroad Witness 
As To Propaganda 


That some members of the I. C. C. do not like some of the publicity 
and propaganda of the railroads was made evident by questions asked 
during the final session of the hearing in the Eastern Passenger Fares 
ease. The statement to which exception was taken in particular appeared 
in the May, 1938 issue of a booklet entitled ‘‘ Railroad Program,’’ dis- 
tributed by the Association of American Railroads, reading, in part, 
as follows: : 


“With increases in wage costs, prices of materials and taxes adding $290, 
000,000 to the yearly expenses of the roads and with the Interstate Commerce 
Commission taking away more than $100,000,000 a year as the result of the rate 
reduction, the railroads were unable to adjust their prices to meet expenses by 
reason of unfortunate language in the rate-making rule of the Interstate Com- 
merce Act, which has been construed by a majority of the commission as requir- 
ing it to substitute its judgment for that of railroad management as to what the 
basis of rates should be in order to yield the needed revenue.” 


During that hearing the following colloquy occurred : 

COMMISSIONER: Is this an accurate statement of the situation, 
that the Interstate Commerce Commission has taken away more than 
$100,000,000 a year as a result of a rate reduction? 

THE WITNESS: As I understand it, that refers to the discontinu- 
ance of the emergency charges. 

COMMISSIONER: Why did the document contain no reference 
to the decision making increases in the case now on hearing? 

THE WITNESS: I am not familiar with the date of the document. 

COMMISSIONER: Will you read it please, and tell the reporter! 

THE WITNESS: It is dated May, 1938. 

( (Objection to placing pamphlet in the record was overruled.) 

COMMISSIONER: Are you content to let that statement go out to 
the American public without any reference whatever to the increases that 
this Commission has made, or authorized you to make? 

THE WITNESS: I should say that this pamphlet, which I glanced 
at very hurriedly, and am not entirely familiar with all that is in it, is a 
statement of what the Association of American Railroads believes should 
be changes in legislation. 

COMMISSIONER: Do you think the ordinary man reading that 
paragraph—do you think that is a true statement to go out to the public, 
just that paragraph standing there alone? 

THE WITNESS: Well, I should think it would have been wiser to 
have stated the whole picture. I always believe in giving all the facts. 

The witness said that as a director of the Association of American 
Railroads he would be glad to interest himself before any more revisions 
of the pamphlet got out. 

It was later stated that Commissioner Aitchison, as Chairman of 
Division 7, received thousands of letters from individuals asking that 
increases be granted to the railroads. Commissioner Aitchison said these 
letters did not reach the Division, were a nuisance to its Chairman, and 
not very respectful of the Commission’s intelligence. 
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The Commission almost 25 years ago had occasion to criticise the 


propagandizing of the efforts of the railroads to obtain rate increases. 
In The Five Percent Case, 31 I. C. C. 351, 425-427, Chairman Harlan 
said : 


“In this proceeding we were charged with the duty of determining generally 
whether the railroads in official classification territory are in need of additional 
revenues, and, if so, how this additional revenue shall be secured. We were 
also required to determine specifically whether the increased freight rates pro- 
posed by the carriers were just and reasonable. These questions involved the 
exercise of quasi-judicial functions, and the law requires us to afford to all 
parties an ample opportunity to introduce evidence and to be heard in support 
of their objections to the additional burdens upon their traffic proposed by the 
carriers. The law also requires us to supplement the evidence so introduced by 
such further investigations as the importance and complexity of these questions 
might suggest. The act even casts upon the carriers the burden of proof and 
requires them affirmatively to show the reasonableness of the increased rates 
so proposed. In order to perform our full duty in accordance with these 
mandates of the law, we were obliged to investigate somewhat minutely the 
financial condition of railways operating in official classification territory; to 
look into the conditions surrounding them and their operating results during a 
series of years; to institute many different inquiries through our own investiga- 
tors, to weigh the voluminous evidence introduced by the carriers and shippers 
at many hearings; and to consider carefully the arguments based upon the 
record so made. 

“But while this was our clear duty under the law, the Commission from the 
beginning of this proceeding has been subjected to an apparently concerted 
effort to secure through propaganda an early approval of the proposed increase 
in rates. The law did not confer upon us the power of aiding general pros- 
perity or of introducing new economic policies through railroad rates; but the 
propaganda proceeded as if the Commission had the legislative power in that 
form to stimulate business activity and promote the public welfare. There 
appears to have been a set purpose to convince us that the people were of one 
mind respecting the very important questions involved in the case, and that, in 
order to satisfy every public requirement, there remained nothing for the Com- 
mission to do but to register this consensus of opinion by immediately entering 
an order permitting the carriers to make their proposed charges effective. The 
letters and telegrams received disclosed an unmistakable purpose to hurry the 
Commission to a conclusion before the record had been closed and before there 
could be an opportunity to hear, much less to consider, the testimony that the 

rotestants and others desired to offer in — of what they conceived to 
their interests as shippers. Respectable journals joined in demanding the 
immediate approval of the proposed rates. Cartoons appeared in the public 
press depicting the Commission as an obstruction to progress and prosperity, 
as if increasing the burdens of commerce by an increase in the rates for its 
transportation was the only solid foundation for our permanent prosperity. One 
traffic association offered to deluge the Commission’s offices with thousands of 
telegrams; other organizations started chains of letters, some of which, in 
identical language, are still reaching the offices of the Commission from widely 
separated parts of the country; others took the trouble to send to members of 
the Commission clippings from newspapers and magazines containing editorials 
and’ news items relating to the case and denouncing our delay in disposing of it. 
All this was done regardless of the fact that the Commission is under the 
express statutory obligation of affording a full hearing in such matters to all 
who desire to be heard and have reasonable grounds for a hearing. 

“Most of these communications were doubtless well intended, but they 
have not been helpful. Those that have been examined disclose that the writers 
were without any real understanding either of the many intricate questions in- 
volved in the investigation or of the facts disclosed upon the record; and they 
show little appreciation of the statutory standards by which we must be con- 
trolled when considering the rates and practices of carriers. Many asserted 
that business was dull and that an increase in rates ‘would give things a start.’ 
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The general thought running through practically all the communications was 
that new enterprises were being held up; that men were out of employment; that 
business was in need of a stimulus; and that the laying of an additional burden 
upon commerce through increased freight charges would be a sufficient tonic to 
start a general forward movement, because the railroads themselves would then 
become large purchasers of supplies. The law fixes the standards by which the 
rates and practices of carriers must be judged and the Commission can act only 
in accordance with those standards and after a full hearing; we have no authority 
to approve rate increases with a view to stimulating business. Nevertheless, the 
writers of many of these letters urged immediate action by the Commission on 
the ground that the prompt approval of the increased rates would ‘restore con- 
fidence’ in the financial and business world and that such a result in itself would 
be a sufficient basis for action by the Commission; and in many cases they 
frankly stated that they would prefer an increase in rates rather than a con 
tinuance of the present dullness of trade because the burden of increased rates 
could ‘be passed along to the consumer.’ 

“Mr. Willard, president of the Baltimore and Ohio Railroad Company, and 
chairman of the committee of executives in charge of the presentation of the 
case of the carriers, while frankly admitting that the carriers had established a 
publicity bureau for the purpose of accurately advising the press and shippers 
of the facts developed upon the record, disclaimed any personal responsibility 
for the propaganda, and definitely stated that his personal endeavors were 
limited to an effort to have the facts correctly laid before the public. Whether 
other and subordinate officials of the carriers may be responsible we do not 
know, nor have we sought to ascertain. There can be no doubt, however, that 
this clamor and outcry have tended to mislead the public and have seriously 
aggravated the present commercial depression. 

“This matter is referred to because of its general impropriety and because 


° shows the existence of a widespread misconception as to our powers and 
uties.” 





Books For Sale 


ecopy—Mohundro’s Notes on the Motor Carrier Act, 1935. 
copy—Legislative History of the Motor Carrier Act, 1935 (Wagner) 
copy—Accounting Classifications Steam Railroads. By I. C. C. 
ecopy—Public Utilities Appraisals, Jensen, Bowen & Farrell. 
copy—Developing American Waterways. Marshall & Dimock. 
copy—lInterstate Commerce Commission Activities 1887-1937. (By 
I. C. C. Bureau of Statistics) 
copy—Legislative Evolution of Interstate Commerce Act. Clarence A. 
Miller. 
copy—Consolidated Digest of I. C. C. Decisions, Vol. 7. Lust. 
copy of Loss and Damage Claims. Lust. 
copy Commodities, Localities, Decisions of I. C. C. Lust. 
copy—Report of Mechanical Advisory Committee to Federal Coordina- 
tor of Transportation, 1935. 
Any person interested in the above books should communicate with 
Mrs. Hugh M. Tate, 3221 Macomb St. N. W., Washington, D. C. 





Membership Directory Distributed 


With this issue of the JouRNAL we are sending the new Directory of 
Members to each of our members. The list has been revised as of August 
31, 1938, and contains the names of 2,025 members. 





